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Gary Babbitt
From:

Roderick C. Bond [rod@scblegal.com]

Sent:

Sunday, August 03, 20082:59 PM

To:

Gary Babbitt; John Ashby; Gatziolis, James J.; charper@quarles.com; mmcnichols@clbrmc.com

Cc:

rjt@lewistondsl.com; Mike Bissell; Jack R. Little

Subject: Taylor v. AlA Services, et al.
Gary, Mike, John, and Jim:
We have difficult jobs as attorneys. I know how easy it is to oVerlook things or make mistakes. However, I have
repeatedly advised all of you in writing, through telephone conferences and/or in person of the various conflicts.
Even after all my warnings, you have all continued on with the conflicts to the detriment of AlA Services and AlA
Insurance. I apologize for this email, but again, I am simply proceeding as my client has directed. He will not
continue to allow you all to assist in the decimation of the companies and their remaining assets.
We have been directed to commence drafting Motions to disqualify your respective firms. I wanted to give you
each an opportunity to withdraw before I file the Motions. Not only will the motions be embarrassing, but Reed
will view the time and resources expended and any related damages as damages he may seek from your
respective firms. My hope is that you all will simply acknowledge mistakes were made and do the right thing and
withdraw from this case. If you still have doubts, I direct you to review RPC 1.7 and 1.13, among others, not to
mention the case law and RPCs on assisting in fraudulent acts. I would also direct you to the cases on the "hot
potato" rule, i.e., you can't withdraw from representing one party so that you can continue representing another.
You have all also known from day one that AlA Insurance was pledged to Reed and that his February 2007 vote
of the shares was authorized and warranted. I advised you all time and time again that AlA Insurance should
have separate counsel. Significantly, you all have breached your duty of loyalty to AlA Services and AlA
Insurance (and Reed), among various other duties.
If I do not hear back from you by next Wednesday with a written confirmation that you will be withdrawing, we will
draft the Motions to Disqualify. You can also expect affidavits from ethics attomeys/professors in support ofthe
motions. I will also file the Motions on an expedited basis for the first Thursday after the stay is lifted. Based
upon prior arguments by some of you, I can already anticipate the disingenuous "Rod or Reed is threatening us"
arguments. This email is not a threat, rather this email is simply a final opportunity for you all to do the right
thing. It is also a promise that the motions will be filed if you do not withdraw. If I do not receive written
conforming of your pending withdrawal by Wednesday, the motions and affidavits will be drafted and filed the day
that the 207da:y stay is lifted. Thanks.
Rod
By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth Sf.
Lewiston,ID 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
rod@scblegal.com

Th is email and any attachments may contain confidential and/or legally privileged information, which only the
authorized recipient may receive and/or view. If you are not an intended recipient, please promptly delete this
message and contact the sender at the above address, Thank you.

EXHIBIT
AFFIDAVIT OF GARY D. BABBITT
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Gary Babbitt
From:

Roderick C. Bond [rod@scblegal.com]

Sent:

Monday, August 04,20085:12 PM

To:

Gary Babbitt; John Ashby; mmcnichols@clbrmc.com; Gatziolis, James J.; charper@quarles.com

Cc:

rjt@lewistondsl.com; Jack R. Little; Ned A. Cannon; Mike Bissell

Subject: Taylor v. AlA Services, et al.
Gary:

I am receipt of your letter that was emailed to me today. I presume that there will be no truly independent
investigation as you represented to the judge. Your letter mirrors the letter sent by Hawley Troxell's counsel to
Mike Bissell. All good paints and valid requests, but the type of information one obtains through discovery in
accordance with the Rules of Civil Procedure. Your letter speaks nothing about you and your firm's violations of
the Rules of Professional Conduct.
Mike BisseJi's letter provides more than enough information for you. You know exactly what has gone on. You
know full good and well what the claims and conflicts involve. I view your letters as simply disingenuous attempts
to ignore the issues. All I can say is that if I have enough documentary evidence to support the claims in my
possession, you have even more in your possession as I know that significant documents have been withheld and
are being withheld. I will obtain the necessary affidavits and file the motions. Your actions are perplexing to me.
t can assure you that I have supplied the facts of this case to many distinguished attorneys, all of \Nhom are left
scratching their head not understanding how your firm could be representing all of the corporations, I reiterate
that if written confirmation of a withdrawal is not forthcoming, I will proceed with the Motions and Affidavits.Please do not send any more of your demand letters, as I will not waste my client's time and money responding.
You don't need me to explain anything. Ask Merlyn Clark.
Rod

By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth st.
Lewiston, ID 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
rod@scblega/.com
This email and any attachments may contain confidential and/or legally privileged information, which only the
authorized recipient may receive and/or view. If you are not an intended recipient, please promptly delete this
message arid contact the sender at the above address. Thank you.
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Gary Babbitt
From:

Roderick C. Bond [rod@scblegal.com]

Sent:

Tuesday, August 05, 2008 10:09 PM

To:

Gary Babbitt; John Ashby; Gatziolis, James J.; charper@quar/es.com; mmcnichols@clbrmc.com

Cc:

rjt@lewistondsl.com; Mike Bissell; Jack R. Little

Subject: Taylor v. AlA Services, et a/.
Gary:
Thank you for your letter dated August 5, 2008. This is my final response to this issue. I understand your desire
for me to point out every violation of the Rules of Professional Conduct, however, we have gone over this issue
time and time again. My client does not want me to waste his time and money doing your job for you. Simply
put, it is your obligation to comply with the Rules of Professional Conduct and to ensure that you are complying
with them. Reed has given all of the lawyers an opportunity to bow out gracefully. No one is apparently
accepting the offer. You will have a full opportunity to respond to the violations raised in Reed's pending motion
to disqualify. You will also have an opportunity to have distinguished attorneys or ethics people also file counter
affidavits. I wish you luck finding them. I can say that of al/ the attorneys that I have discussed the facts of this
case with, not one, YES NOT ONE, have said that you and the other attorneys on this case are correct. In fact,
all of them cannot understand what you are doing, as I have told you from day one. As a courtesy to you and the
others, I will forward you the affidavits and motions when they are completed, however, they will be filed on the
first day available regardless of your response or any promise to withdraw. If Reed goes to the trouble to pay for
the pleadings to be drafted, they will be filed. Of course, you are also free to contest the motion. Even if the
Court denies Reed's Motion for some reason, we will seek immediate appellate review.
With respect to the alleged pending investigation, if any, I really wonder how truly independent it could possibly
be. If you, any attorney from your firm, John Taylor, Connie Taylor, James Beck, Mike Cashman, or any of the
other attorneys involved in this action are involved with the investigation or the selection of the person, the
investigation will not be viewed as legitimate. If you wanted it to be legitimate, you would be asking us for names
of people Reed would consent to making such investigations and the person would be spending significant time
with me going over documents and legal issues. I just want to be clear on this issue from Reed's perspective.
The violations in this case for you and the others are "no brainers." Again, you only need to read RPCs 1.7 and
1.13, the Fifth Amended Complaint, and the documents in your files and the court's file. I could go on and on, and
there are other RPCs implicated. I don't even need to touch on the lack of candor and other violations.
Again, forward this email to Merlyn Clark and ask his opinion. I know that my partner Ned Cannon, Jerry Smith
and Jack Little have a great deal of respect for him (as do I, simply because of their respect and admiration-as I
have never met him).
.
In fact, I challenge you to just ask Merlyn Clark to read the 5th Amended Complaint. Tell Mr. Clark the honest
facts of everything that has transpired on this case since your involvement. Show Mr. Clark this email. Show Mr.
Clark Hawley Troxell's opinion letter to Lancelot stating that AlA Insurance was authorized to guarantee the loan
for Crop USA (in violation of AlA Services' Articles of Incorporation and a fraudulent act in general), then explain
to him how the balance is $10M, that the loan is in technical default and that AlA Insurance will not be paying the
loan if Reed takes control and that Lancelot would likely have claims against Hawley Troxell at that time (shOUld it
elect). Explain to Mr. Clark how Richard Riley and the other lawyer at your firm assisted AlA Services in pledging
its sole significant remaining asset to Crop USA (and assisted in having the Mortgage issued only to AlA Services
when AlA Insurance should have at the minimum been % owner). Explain to Mr. Clark the details of the Joint
Defense Agreement a/k/a the aiding and abetting agreement. Explain to Mr. Clark how Richard Riley issued an
opinio'n letter to Reed and you are now tying to disingenuously argue the $8.5 Million is not owed to him. Explain
to Mr. Clark how John Taylor and the others fraudulently conveyed $1.5 M to Crop USA and you have been
defending the conveyance on baseless arguments, i.e., an appraisal done exclusively for the purposes of valuing
shares for a 401 (k) ... shares that everyone knows were truly worthless then and are worthless now. Explain to
Mr. Clark that even if the illegality argument had merit, Donna Taylor and Reed Taylor would be suing Hawley
I J
Troxell (and Richard Riley) in such an instance regardless of any circumstances. Explain to Mr. Clark how Reed. '"1
and Donna Taylor and the disinterested shareholders have been getting screwed so that you can st.CjlIIIIi!I!I_ _ _ _ _ _ __
counsel. Explain how AlA Services is insolvent and that the duties of your representation are to Re
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the insolvency to protect AlA's assets (you can still make your lame waiver arguments, but still protect the
assets). Explain to Mr. Clark how you continued to represent all of the corporations and take directions from John
Taylor and other interested parties when you knew the assets, employees and money were being looted from
AlA. Allow Mr. Clark to review all the documents in your possession, including the alleged privilege information
that Reed will likely never see. Explain to Mr. Clark how the Court has already found that AlA Services is in
default and that when Reed takes over AlA Insurance he will be asking to see all the files and to speak with all the
attorneys at your firm. Explain to Mr. Clark how no "true" independent shareholder approval was ever obtained
for your representation, let alone any full and fair disclosure. Explain to Mr. Clark how under your guidance AlA
has stopped paying Reed and Donna Taylor, when they are the only people possibly entitled to the remaining
assets of AlA. Explain to Mr. Clark all of the various transactions and alleged waivers that I presume are
contained in the Joint Defense Agreement that were never obtained through separate counsel for each
corporation nor were obtained by independent parties or shareholders. Explain to Mr. Clark how up through
John's last deposition, AlA was footing the bill for Crop USA's defense and the individual directors, who all should
be getting sued by AlA. Explain to Mr. Clark how AlA should be suing John and others, but is not to the detriment
of Reed and Donna Taylor. Finally, explain to Mr. Clark how Hawley Troxell has now retained counsel for itself
and you, which creates a new conflict of interest as you and your clients now have diverging interests. I could go
on and on, but you have plenty of information on hand (including significant information we have never seen and
the information detailed above). I feel confident that Mr. Clark would ask what the world you were thinking after
only reading a few of the above points.
In closing, IT IS NOT MY OBLIGATION TO POINT OUT TO YOU YOUR ETHICAL VIOLATIONS, IT IS YOU
AND YOUR FIRMS' DUTIES. You have no legitimate arguments to make (even the disingenuous alleged
illegality argument won't save you, think about it). You know it, so you are trying to figure out a graceful way out.
The only problem was that your graceful way out was in May 2007 when I sent you the letter first detailing some
of your problems. Not only did you ignore that letter and other warnings, but you proceeded to go further and
represent Crop USA. You were blinded by greed and ignored my warnings for reasons only known to you, John
Ashy and the others (and when I say you, I mean all of law firms on your side, except for Mr. Gittins). Now you
know I was right, but it is too late. However, the ball is still in your court (and the other attorneys in thi~ action) to
finally step up to the plate and acknowledge your ethical problems. The next writing you will see from me or this
office regarding this issue will be Reed's Motion and the supporting affidavits. I will not be responding further.
Again, I am sorry to have to be so blunt, but there is no other way to handles this issue. Put yourself if Reed's
position. How would you feel? I am only the messenger. .. the same messenger you and the other attorneys (not
Mr. Gittins' firm) on this case have been ignoring for the past 16+ months. Thank you.
BTW, you might want to forward this email to your attorney as it would probably be helpful for him.
Rod
By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth st.
Lewiston, 10 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
rod@scblegal.com
This email and any attachments may contain confidential and/or legally privileged information, which only the
authorized recipient may receive and/or view. If you are not an intended recipient, please promptly delete this
message and contact the sender at the above address. Thank you.

Cll7l
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Gary Babbitt
From:

Roderick C. Bond [rod@scblega/.com]

Sent:

Wednesday, August 06, 2008 11:48 AM

To:

Harper, Charles E.; Gatziolis, James J.; Gary Babbitt; John Ashby; mmcnichols@clbrmc.com

Cc:

rjt@lewistondsl.com; Mike Bissell; Jack R. Little; David A. Gittins

Subject:

RE: Taylor v. AlA Services, et al.

Attachments: 1-18-07 Email from James Gatziolis.pdf; 2-1-07 Email from Jim Gatziolis.pdf; 2-1-07 Letter from AIADuclos.pdf
Hi Mr. Harper:
Thank you for your email. The opinion letter referenced in your below email is exactly one of the reasons why you cannot
represent the parties. You cannot represent AlA in that transaction (which was a violation of AlA Services' articles of
incorporation by the way) as that transaction is related to the claims in the present litigation. You and your firm have a duty to
disclose all information that you obtained through the representation qhould be disclosed to independent counsel andlor
independent directors or shareholders approval. It is no secret that Crop USA was AlA, came from AlA, and has been operated
using AlA's assets and employees, with the assistance of Quarles Brady.
Most importantly, however, is your firms' direct representation of AlA in this action. Attached is a letter dated February 1, 2007,
signed by JoLee Duclos. This letter was emailed to me by James Gatziolis on February 1,2007. This letter also has the stamp
at the bottom of the page indicating that it came from Quarles Brady's document management system. Attached is also an email
from Jim Gatziolis dated January 18, 2007. Your firm representing AlA and the attached documents prove it. I am confident that
JoLee Duclos would confirm where the document came from and how she (or someone else) photocopied onto AlA letterhead (if
you review the letter. you can see that it was not printed directly on to AlA's letterhead). There are other examples, but I am sure
that you are well aware of them already.
Obviously, the fact that you are admitted through Hawley Troxell and have reviewed AlA documents, etc. creates yet an
additional problem. By the way, is your firm referenced in the Joint Defense Agreement. Sooner or later Reed will see a copy of
that agreement when he ultimately takes control of AlA Insurance, at which time he will obviously be wanting to speak with your
firm and see your files on AlA Insurance (we all know that you don't issue opinion letters and represent parties in litigation without
obtaining documents and speaking with John Taylor andlor others).
Mike M., my last email to Gary Babbitt applies to you in most of the examples provided, except you also dropped AlA Services
and AlA Insurance as clients like "hot potatoes" to represent John Taylor in violation of the rules of professional conduct. Reed
will also request for you and your firm to be disqualified.
Although I believe that I have been clear and provided you all a fair opportunity to do the right thing, I want to be clear to
everyone involved that Reed will file motions to disqualify Mike McNichols and his firm; Gary Babbitt, John Ashby and their firm;
and Jim Gatziolis, you and your firm (Le., all of the remaining attomeys except for David Gittins).
Like my email to Gary Babbitt and John Ashy. I am not going to respond further 011 this issue and I am not going to go through
you and your firms' ethical violations. Finally, like my email to Gary Babbitt and John Ashby, I really don't enjoy having tb send
these emails, but my obligation is my client and not to you.
Thank you.
Rod

From: Harper, Charles E. [mailto:CHARPER@quaries.com]
sent: Tuesday, August 05, 2008 1:04 PM
To: Roderick C. Bond; Gatziolis, James J.; Gary Babbitt; John Ashby; mmcnichols@clbrmc.com
Cc: rjt@lewistondsl.com; Mike BisseU; Jack R. Little; Ned A. Cannon
Subject: RE: Taylor v. AIA Services, et al.
Dear Mr. Bond:
The only representation of AlA by Quarles & Brady that I am aware of is the opinion letter of October 27,2006, that we provided
to Lancelot Investors Fund, L.P. and to AGM, LLC ("Secured Lenders"), as special counsel to Crop USA Insurance Agency, Inc.
("Borrower"), AlA Insurance, Inc. ("Corporate Guarantor"), and R. John Taylor ("Personal Guarantor"). That opinion letter was
I J
?
delivered to Secured Lenders in connection with a loan made by them to Crop USA and guaranteed by AlA Insuranclllelllallllnllld.Mlllr•.• ""1
___
Taylor, and to my knowledge this firm has not represented AlA Insurance since then.
A.

.17
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We take a/l allegations of conflict seriously, but under the circumstances outlined above, we are having difficulty understanding
your analysis that the single representation of AlA Insurance described above conflicts Quarles & Brady from continuing to
represent Crop USA in this litigation, particularly since we have never represented any party other than Crop USA in this
litigation. Before you file your motion to disqualify with respect to Quarles & Brady (and in light of the extremely short deadline
imposed by your email),weaskthatyou send us any additional facts, case citations or ethical rules supporting your analysis, so
that our response is based upon an accurate understanding of your position.
Regards,
Charles

From: Roderick C. Bond [maifto:rod@scblegal.com]
Sent: Monday, August 04,20086:17 PM
To: Harper, Charles E.; Gatziolis, James J.; Gary Babbitt; John Ashby; mmcnichofs@dbrmc.com
Cc: rjt@lewistondsl.com; Mike Bissell; Jack R. Little; Ned A. Cannon
SUbject: Taylor v. AlA Services, et al.
Mr. Harper:
Thank you for your email. I understand your position, but it appears that Jim Gatziofis has not advised you of your firm's work on
this case on behalf of AlA. He can point the documents out to you (at least the documents I am aware of anyway, as I am sure
there are others I will never see). I propose that you speak with Jim and revisit your email to me. Again, if you decide to stay on
the case, I will bring a motion to disqualify, supply expert affidavits, and attach relevant documents. Please advise me if a motion
will be necessary and I will proceed accordingly. Thank you.
Rod

By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth St.
Lewiston, ID 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
rod@scblegal.com
This email and any attachments may contain confidential and/or legally privileged information, which only the authorized recipient
may receive and/or view. If you are not an intended recipient, please promptly delete this message and contact the sender at the
above address. Thank you.

This electronic mail transmission and any attachments are confidential and may be privileged.
They should be read or retained only by the intended recipient.
If you have received this
transmission in error, please notify the sender immediately and delete the transmission from
your system. In addition, in order to comply with Treasury Circular 230, we are required to
inform you that unless we have specifically stated to the contrary in writing, any advice we
provide in this email or any attachment concerning federal tax issues or submissions is not
intended or written to be used, and cannot be used, to avoid federal tax penalties.
=0
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John Ashby
From:

David Risley [David@rbcox.com]

Sent:

Thursday, October 09,20089:43 AM

To:

John Ashby

Subject: FW: Taylor v. AlA Services, et al.

From: Roderick C. Bond [mailto:rod@scblegal.com]
Sent: Tuesday, October 07,20083:41 PM
To: David Risley; Michael McNichols; david@gittinslaw.com
Cc: tjt@lewistondsl.com; Ned A. Cannon; Jack R. Little; Mike Bissell
Subject: Taylor v. AlA Services, et al.
Hi David:
I just wanted to be clear with you some of the damages alleged against your clients since this lawsuit was filed
(i.e., the below does not include all claims or damages prior to that time and is not exhaustive). The following are
damages (without limitation) that Reed will seek to recover from your clients since your clients have been
purportedly on the boards of the corporations (or for their individual acts because they are not authorized board
members) (Le., the below does not include damages for claims accruing prior to their acts as purported board
members):
1.AI

I damages associated with Reed Taylor being wrongfully enjoined, including, without limitation, all
attorneys' fees and costs incurred by him in this action.
2.AI I funds received by AlA Insurance or AlA Services in which Reed Taylor has a security interest (a/l of
their revenues). Reed Taylor was and is entitled to every dollar of revenue received by the corporations
and owed to the corporations (this amount is in the millions of dollars).
3.T he full value of$1.2 Million Mortgage and all payments received on the Mortgage (proceeds of funds and
assets in which Reed Taylor has a security interest, including Reed Taylor's right to possession of all
distributions from The Universe).
4.T he pending $800,000 settlement in the litigation (any portion of it that is not transferred to Reed Taylor or
held in trust for his benefit).
5.AI I past compensation paid to your clients.
6.AI I compensation to John Taylor and others.
7.T he failure to recover funds from CropUSA, John Taylor and all other responsible parties.
8.AI I funds paid to any lawyers from money that Reed Taylor holds a security interest or proceeds thereof.
including for your services and any lawyers purportedly representing John Taylor, AlA Services, AlA
Insurance or any other party (including CropUSA).
9.Any lost contracts or damage to any business relationships.
10. All funds, assets, etc. that has been improperly utilized by CropUSA
11. Funds obtained from John Taylor and Crop USA for the sale of certain assets of CropUSA, all which were
derived by way of Reed Taylor's security interests and AlA's claims to the assets.
12. All other applicable traceable damages, both direct and indirect, consequently and incidental, for any acts,
omissions or assistance in the commission of any unlawful acts or torts, etc.
B. All damages attributable to your clients' unauthorized acts (including as purported board members).
As you can see, Reed Taylor believes your clients have exposure for millions of dollars in damages, regardless of
whether the sums are collected through claims made directly from Reed Taylor or by him on behalf of the
I
corporations. I will also remind you that your clients are not authorized to be on the boards of either~co.r_o.ra.t.io.nil!'1IIIiIII"'_
1 _ _~
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I understand your delicate position in this case. I am also mindful of your speech that you gave the Court, which
contained many inaccuracies. Contrary to your allegations, I do not believe that Reed Taylor will pursue claims
against lawyers so long as they comply with their ethical obligations, do not accept the payment of fees from
sources in which Reed Taylor holds security interest or proceeds of such sources, do not improperly represent
parties without proper consents or authorizations, do not directly commit torts or assist others in committing torts,
and do not breach obligations owed to AlA Services or AlA Insurance (this list is not exhaustive, but I am sure you
get the point).
In an abundance of caution, I am also reminding you of Reed Taylor's various security interests and related
issues as it pertains to your representation. If you don't want to have Reed Taylor pursue claims against your and
your firm, I recommend that you not accept payment of any funds that have been derived directly or indirectly
from AlA Services or AlA Insurance or any of their assets in which Reed Taylor has a security interest (i.e., any
loans from CropUSA obtained by unlawfully pledging assets to CropUSA and not engage in any other
inappropriate or unlawful acts) or that you or your firm partake in any unlawful acts (I am confident that you will
not do this, but I just reminding you). This case involves significant claims for fraud, conversion, fraudulent
conveyances, breaches of fiduciary duties, etc. You cannot simply turn your head if your clients are engaging in
tortious and/or unlawful acts and accept money in which you are not entitled to retain or possess.
In sum, this email is a friendly reminder to you and your clients of the above issues and a friendly demand for the
return of all property belonging to Reed Taylor. I am sure that you well aware of the above issues and that you
are ensuring that your fees and costs are paid from other legal sources. Again, I just don't want to see anymore
lawsuits filed against anymore lawyers. Thank you.
Rod

By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth st.
Lewiston, ID 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
rod@scblega/.com
This email and any attachments may contain confidential and/or legally privileged information, which only the
authorized recipient may receive and/or view. If you are not an intended recipient, please promptly delete this
message and contact the sender at the above address. Thank you.

AFFIDAVIT OF GARY D. BABBITT
10/9/2008

Lll7$'

ASSIGNMENT AGREEMENT

This Assignment Agreement (this "Assignment Agreement") is entered into as of August
II, 2008 by and among AGM, LLC, a Delaware limited liability company, in its capacity as

Administrative Agent ("AGM") for the "Lenders" under the Loan Agreement (as defined
below), Lancelot Investors Fund, L.P., a Delaware limited partnership ("Lancelot") and Hudson
Insurance Company, a Delaware corporation ("Hudson"). Reference is made to that certain
Loan and Security Agreement dated as of October 27,2006 (as amended, restated, supplemented
or otherwise modified from time to time, the "Loan Agreement") between (a) Crop USA
Insurance Agency, Inc., an Idaho corporation ("Borrower")~ (b) R. John Taylor and AIA
Insurance, Inc., a health insurance agency domiciled in the State of Idaho, as Guarantors
(collectively, "Guarantors"); (c) Lancelot, as a Lender, (d) the other Lenders from time to time
party thereto; and (e) AGM, as Administrative Agent. Capitalized terms used herein and not
otherwise defined shall have the meanings assigned to them in the Loan Agreement
AGM, Lancelot and Hudson hereby agree as follows:
Lancelot hereby sells and assigns to Hudson, and Hudson hereby purchases and assumes
from Lancelot, all of Lancelot' s rights, obligations and commitments as a Lender under the Loan
Agreement and the other Loan Documents, including, without limitation, Lancelot's interest in
the Loans set forth on the schedule attached hereto (the "Schedule") and the Notes evidencing
such Loans. Such purchase and sale is made without recourse, representation or warranty except
as expressly set forth herein. In connection with the foregoing assignment by Lancelot of the
entire interest of the Lenders under the Loan Agreement to Hudson, AGM hereby assigns to
Hudson, and Hudson hereby assumes from AGM, all of AGM's rights and obligations as the
Administrative Agent under the Loan Agreement and the other Loan Documents. In
consideration for the sale and assignment of the rights of the Lenders and Administrative Agent
under the Loan Agreement and the other Loan Documents, Hudson a,grees to pay to AGM, for
the benefit of AGM and Lance1ot, the principal sum of $5,955,896.6~ (the "Consideration") on
the date hereof.
Lancelot (i) represents that as of the date hereof, that (a) it is the legal and beneficial
owner of the interests assigned by it hereunder free and clear of any adverse claim (b) it is the
only Lender party to the Loan Agreement as of the date hereof and the outstanding Loans
identified on the Schedule constitute one hundred percent (100%) of the issued and outstanding
Loans under the Loan Agreement as of the date hereof, (ii) makes no other representation or
warranty and assumes no responsibility with respect to any statement, warranties or
representations made in or in connection with the Loan Agreement or any other Loan Document
or the execution, legality, validity, enforceability, genuineness, sufficiency or value of the Loan
Agreement, any other Loan Document or any other instrument or document furnished pursuant
thereto~ (iii) makes no representation or warranty and assumes no responsibility with respect to
the financial condition of Borrower or any other Person or the perfonnance or observance by
Borrower or any other Person of its obligations under the Loan Agreement or any other Loan
Documents or any other instrument or document furnished pursuant thereto and (iv) makes no
1

Representing $5.910,526.41 of principal. $27,089.91 of accrued and unpaid interest and $18,280.37 of

unpaid fees and expenses.
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representation or warranty and assumes no responsibility with respect to the validity or
enforceability of the Loan Agreement or any other Loan Document or any collateral security
with respect thereto. AGM (i) represents that as of the date hereof, that it is the duly appointed
Administrative Agent under the Loan Agreement and the other Loan Documents, (ii) makes no
other representation or warranty and assumes no responsibility with respect to any statement,
warranties or representations made in or in connection with the Loan Agreement or any other
Loan Document or the execution, legality, validity, enforceability, genuineness. sufficiency or
value of the Loan Agreement, any other Loan Document or any other instrument or document
furnished pursuant thereto; (iii) makes no representation or warranty and assumes no
responsibility with respect to the financial condition of Borrower or any other Person or the
performance or observance by Borrower of its obligations under the Loan Agreement or any
other Loan Document or any other instrument or document furnished pursuant thereto and (iv)
makes no representation or warranty and assumes no responsibility with respect to the validity or
enforceability of the Loan Agreement or any other Loan Document or any collateral security
with respect thereto.
By its execution hereof, Hudson (i) confirms that it has received a copy of the Loan
Agreement and the other Loan Documents and such other documents and information as it has
deemed appropriate to make its own credit analysis and decision to enter into this Assignment
Agreement; (ii) agrees that it will, independently and without reliance upon AGM, Lancelot or
any of their affiliates and based on such documents and information as it shall deem appropriate
at the time, continue to make its own credit decisions in taking or not taking action under the
Loan Agreement; (iii) represents that on the date hereof. it is not presently aware of any facts that
would cause it to make a claim against AGM, Lancelot or any of their affiliates; (iv) represents
and warrants that it has experience and expertise in the making or the purchasing of loans such as
the Loans, and that it has acquired the interests described herein for its own account and without
any present intention of selling all or any portion of such interests, (v) acknowledges and agrees
that neither AGM, Lancelot or any of their affiliates shall have any responsibility with respect to
the validity or enforceability of the Loan Agreement or any other Loan Document or any
collateral security with respect thereto and (vi) acknowledges and agrees upon the satisfaction of
the conditions to effectiveness of this Assignment Agreement set forth in the final paragraph
hereof, it shall be the "Administrative Agent" under the Loan Agreement and the other Loan
Documents, and shall be fully responsible for maintaining and perfecting the liens and security
interests purported to be granted thereunder and administering the Loans or other financial
accommodations made thereby.
AGM agrees to deliver to Hudson, without any representation or warranty regarding
same, (i) signed notices in the form of Exhibits A-I and A-2 hereof, which notices shall inform
the depository institutions with which AGM has entered into a deposit account control
agreement, that Hudson has succeeded AGM as Administrative Agent under the applicable
account control agreements, and (ii) any collateral security for the obligations of the Borrower
under the Loan Documents which is currently in the possession of AGM or Lancelot or which
may hereafter come into the possession of AGM or Lancelot. AGM and Lancelot each further
agree to, promptly upon the request of Hudson (and at Hudson's sale cost and expense), execute,
deliver, fi1e andlor record, as applicable, such other instruments (including assignments of
financing statements and assignments of deeds of trust and mortgages) which may be reasonably
requested by Hudson to effectuate the assignment transactions contemplated hereby (but neither
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AGM nor Lancelot shall be required to incur any expense in respect thereof).

Except for the
delivery obligations of AGM and Lancelot set forth in this paragraph. neither AGM, Lancelot
nor any of their affiliates shall have any responsibility to Hudson or any other person with
respect to any collateral security for the obligations of Borrower under the Loan Documents.

Each of AGM, Lancelot and Hudson represents and warrants to the other parties hereto
that it has full power and authority to enter into this Assignment Agreement and to perform its
obligations hereunder in accordance with the provisions hereof, that this Assignment Agreement
has been duly authorized, executed and delivered by such party and that this Assignment
Agreement constitutes a legal, valid and binding obligation of such party, enforceable against
such party in accordance with its terms, except as enforceability may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting creditors'
rights generally and by general principles of equity.
Upon the satisfaction of the conditions to effectiveness of this Assignment Agreement set
forth in the final paragraph hereof, (i) Hudson shall be a party to the Loan Agreement and the
other Loan Documents, in its capacities as both a Lender and the Administrative Agent
thereunder, and shall have the rights and obligations of a Lender and the Administrative Agent
thereunder and (ii) AGM and Lancelot shall, subject to the succeeding sentence, relinquish their
rights as the Administrative Agent and a Lender, respectively, thereunder, and be released from
their respective obligations under the Loan Agreement and the other Loan Documents.
Notwithstanding anything to the contrary contained herein, AGM and Lancelot and each of their
respective officers, directors, employees and agents (including accountants, attorneys and other
professionals) shall not be deemed to have assigned, waived or otherwise diminished their
respective rights to indemnification by Borrower set forth in Article 8 of the Loan Agreement,
which rights survive the execution and delivery of this Assignment AgreemenL
Each of AGM and Lancelot hereby agrees from time to time, at the sole cost and expense
of Hudson, to take such additional actions and to execute and deliver such additional documents
and instruments as such other party may reasonably request to effect the transactions
contemplated by, and to carry out the intent of, this Assignment Agreement.
Neither this Assignment Agreement nor any term hereof may be changed, waived,
discharged or terminated, except by an instrument in writing signed by the party (including, if
applicable, any party required to evidence its consent to or acceptance of this Assignment
Agreement) against whom enforcement of such change, waiver, discharge or termination is
sought.
For the purposes hereof and for purposes of the Loan Agreement, the notice address of
Hudson, in its respective capacities as Administrative Agent and Lender under the Loan
Agreement and the other Loan Documents shall be as set forth on the Schedule. Any notice or
other communication herein required or permitted to be given shall be in writing and delivered in
accordance with the notice provisions of the Loan Agreement and the other Loan Documents, as
applicable.
In case any provision in or obligation under this Assignment Agreement shall be invalid.
illegal or unenforceable in any jurisdiction, the validity, legality and enforceability of the
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remaining provisions or obligations, or of such provision or obligation in any other jurisdiction,
shall not in any way be affected or impaired thereby.
TIllS ASSIGNMENT AGREEMENT SHALL BE GOVERNED BY, AND SHAlL BE
CONS1RUED AND ENFORCED IN ACCORDANCE WITH. THE LAWS OF THE STATE
OF IILINOIS, WlTIIOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES.
This Assignment Agreement shall be binding upon, and shall inure to the benefit of, the
parties hereto and their respective successors and assigns.
This Assignment Agreement may be signed in any number of counterparts. each of which
shall be an original. with the same effect as if the signatures hereto were upon the same
agreement. Delivery of an executed counterpart of a signature page to this Assignment
Agreement by facsimile, .pdf or other similar form of electronic transmission shall be effective
as delivery of a manually executed counterpart of this document.
The parties hereto acknowledge and agree that, effective upon the execution and delivery
of the Substitute Note (as defined in the attached Acknowledgment, Consent and Release by
Borrower and the Guarantors) to Hudson, each Note executed and delivered by the Borrower and
held by Lancelot pursuant to the terms of the Loan Agreement shall automatically be terminated
and of no further force and effect. To the extent the Borrower fails to deliver the Substitute Note
to Hudson within ten (10) Business Days of the date hereof, Lancelot agrees to deliver to
Hudson, each original Note in its possession evidencing the interests assigned hereby, indorsed
to Hudson accompanied by an appropriate allonge in favor of Hudson.
This Assignment Agreement shall become effective as of the date hereof upon the
satisfaction of each of the following conditions: (i) the execution of a counterpart hereof by each
of AGM, Lancelot and Hudson, (ii) the execution by Borrower and the Guarantors of the
Acknowledgement, Consent and Release set forth on the signature page hereto, and (iii) the
receipt by AGM, for the benefit of AGM and Lancelot, of the Consideration.

-Remainder of Page IntentWnaIly Left Blank; Signature Page FoUows-
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The parties hereto have caused this Assignment Agreement to be executed and delivered

as of the date first written above.
AGM:
AGM, LLC••~ted liability company

~

By:
Name: Greg Bell
Manager
Its:
Lancelot:

LANCELOT INVESTORS FUND, L.P., a
Delaware limited partnership
By:
Its:

Lancelot Investment Management, L.L.C.
General Partner

$~

By:
Name: Greg Bell
Its:
Manager

Hudson:
HUDSON INSURANCE COMPANY, a Delaware
corporation
By:
Name:
Its:

AFFfBA¥-FF-OF-GkRY D: BABBIT-T
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The parties hereto have caused this Assignment Agreement to be executed and delivered
as of the date first written above.
AGM:

AGM, LLC, a Delaware limited liability company
By:
Name: Greg Bell
Its:
Manager
Lancelot:
LANCELOT INVESTORS FUND, L.P., a
Delaware limited partnership
By:

Its:

Lancelot Investment Management, L.L.C.
General Partner

By:

Name: Greg Bell
Its:
Manager

Hudson:
HUDSON INSURANCE COMPANY, a Delaware

:"';~~
Name: .::/"Hl'fe;;
?<AE-/<.J(Q{C

Its:
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Acknowledgement, Consent and Release
Crop USA Insurance Agency, Inc., aD. Idaho corporation ("~rrowg"). R. John Taylor and AlA
Insurance, Inc., a health insurance agency domicikd in the State of Idaho each herehy
acknowledges, consents and agrees to the terms of tht: foregoing Assignment Agreement, and
hereby forever releases and discharges AGM. llC, a Delaware limited liability company
(UAGM") and Lance10t Investors Fund. L.P., a Delawnre limited partnersbip ("LancelQf'), and
each of their respective officers. directors, employees, agen1s, affiliate~ attorneys,
representatives. successors and assigns (collectively, t1:.e "Released Lender Parties") from.any
and all claims, causes of action. damages, and liabilities of any nature whatsoever, known or
unknown, which Borrower, R. lomi Taylor or AIA liur.uance. Inc. ever had, now has, or might
herca:ftcr have against one or more of the Released Lender Parties. Borrower, R. lohn Taylor
and AlA Insurance, Inc. each acknowledges and agre~ that neither AGM nor Lancelot shall
have any further obligations or commitments under the Loan Agreement or any of the other Loan
Documents, as Administrative Agent, as a Lender or otherwise. Borrower ~er confirms that
(i) the outstanding principal amount of the Loans und~ the Loan Agreement and assigned by
Lancelot to Hudson pursuant hereto is $5,910,526.41, (n) the aggregate amount of outstanding
accrued but unpaid interest thereon is $27,089.91~ and ~rli) the aggregate amount of unpaid fees
and expenses payable to AGM and Lancelot under tbJ, Loan Agreement is $18.280.37. which
amount sbalJ hereinafter be due and owing to Hudson in accordance with the terms of the Loan
Agreement Borrower further agrees that it shall promptly execute and deliver to Hudson a
substitute Note in favor of Hudson in the amount of $5,910.526.41 and in the fonn of Exhibit E
to the Loan Agreement (the "Substitute Note" which Substitute Note shall amend and restate in
their entirety the outstanding Notes (as defined in the I.oan Agreement) heretofore issued under
the Loan.Agreement and held by Lancelot.
ENCY, INC., an
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AlA INSURANCE, INC., an Idaho corporation

By:
Name:
Its:
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Schedule to Assignment Agreement

Loan and Security Agreement dated as of October 27, 2006 (as amended,
restated, supplemented or otherwise modified from time to time) between
(a) Crop USA Insurance Agency, Inc., an Idaho corporation; (b) R. John
Taylor and AlA Insurance, Inc., a health insurance agency domiciled in
the State of Idaho, as Guarantors; (c) Lancelot Investors Fund, L.P., a
Delaware limited partnership; and (d) the other Lenders fro~ time to time
party thereto; and AGM, ILC, a Delaware limited liability company, as
administrative agent for the Lenders.
Outstanding Loans:
Outstanding Borrowing Base Loans in the aggregate original principal amount of $5,910,526.41.
together with accrued by unpaid interest thereon in the amount of $27,089.91.
Hudson Insurance Company Notice I Payment Information:
Address for Notices:
Hudson Insurance Company
17 State Street
New York, New York 10004
Attention:
Telephone:
Facsimile:

_. T
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Address for Payments:

Bank:
ABA#:
Account#:
Reference:
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ExbibitA-l
August 11, 2008

By Facsimile and U.S. Mail
U.S. Bank National Association
615 6th St.
Clarkston, W A 99403
Attn: Joseph Meredith
Facsimile: (509) 758-9803

RE: Control Agreement for Deposit Account - Crop USA Insurance Agency, Inc.
Reference is hereby made to that certain Control Agreement for Deposit Account at U.S. Bank
National Association dated as of October 27, 2006 (as the same may be amended. restated,
supplemented or otherwise modified from time to time, the "Account Control Agreement") by
and among U.S. Bank National Association ("Bank"), Crop USA Insurance Agency, Inc. ("Crop
USA") and the undersigned AGM. u..c ("AGM"), in its capacity as Administrative Agent for
certain Lenders from time to time party to that certain Loan and Security Agreement dated as of
October 27,2006 (as amended, restated, supplemented or otherwise modified from time to time,
the "Loan Agreement") between Crop USA, certain guarantors from time to time party thereto.
certain Lenders from time to time party thereto, and AGM as Administrative Agent. Capitalized
tenus used herein but not defined herein shall have the meaning ascribed thereto in the Account
Control Agreement.
The undersigned hereby notifies Bank that Hudson Insurance Company, a Delaware corporation
("Hudson") has, pursuant to an Assignment Agreement dated as of the date hereof, assumed
AGM's rights and obligations as "Administrative Agent" under the Loan Agreement and the
other documents and agreements executed in connection therewith (including, without limitation,
the Account Control Agreement), and directs that the Bank hereinafter direct all notices and
communications to "Administrative Agent" under the Account Control Agreement to Hudson at
the following address:
Hudson Insurance Company, as Administrative Agent
17 State Street
New York, New York 10004
Attn:
Tel.: _ _ _ _ __
Fax: _____________
Respectfully,
AGM,LLC

By:
Name: Greg Bell
Its:
Manager

-
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ExhibitA-2
August 11, 2008
By Facsimile and U.S. Mail
U.S. Bank National Association
615 6th St.
Clarkston, WA 99403
Attn: Joseph Meredith
Facsimile: (509) 758-9803

RE: Blocked Account Control Agreement - Crop USA Insurance Agency, Inc.
Reference is hereby made to that certain Blocked Account Control Agreement (with Lockbox
Services) dated as of October 27,2006 (as the same may be amended, restated, supplemented or
otherwise modified from time to time, the "Account Control Agreement") by and among U.S.
Bank National Association ("Bank"), Crop USA Insurance Agency, Inc. ("Crop' USN') and the
undersigned AGM. I.LC ("AGM"), in its capacity as Administrative Agent for certain Lenders
from time to time party to that certain Loan and Security Agreement dated as of October 27,
2006 (as amended, restated, supplemented or otherwise modified from time to time, the "Loan
Agreement") between Crop USA, certain guarantors from time to time party thereto, certain
Lenders from time to time party thereto, and AGM as Administrative Agent. Capitalized terms
used herein but not defined herein shall have the meaning ascribed thereto in the Account
Control Agreement.
The undersigned hereby notifies Bank that Hudson Insurance Company, a Delaware corporation
("Hudson") has, pursuant to an Assignment Agreement dated as of the date hereof, assumed
AGM's rights and obligations as "Administrative Agent" under the Loan Agreement and the
other documents and agreements executed in connection therewith (including, without limitation,
the Account Control Agreement), and directs that the Bank hereinafter direct all notices and
communications to "Administrative Agent" under the Account Control Agreement to Hudson at
the following address:
Hudson Insurance Company, as Administrative Agent
17 State Street
New York, New York 10004
Attn:
Tel.: _ _ _ _ __

Fax:

-------

Respectfully,
AGM,LLC
By:
Name: Greg Bell
Its:
Manager

- --,-
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AugustLl,2oo8
By Facsimile and U.S. Mail
U.S. Bank National Association
6]5 6th 8t.
Clarkston, WA 99403
Attn: Joseph Meredith
Facsimile: (509) 758-9803
RE: Control Agreement for Deposit Account - Crop USA Insurance Agency, Inc.
Reference is hereby made to that certain Control Agreement for Deposit Account at U.S. Bank
National Association dated as of October 27, 2006 (as the same may be 8mended, restated.,
supplemented or otherwise modified from time to time, the "Account Control Agreemenfj by
and among U.S. Bank National Association ("Bank"), Crop USA Insurance Ag~cy, Inc. ("Crop
!l.SA'j and the undersigned AGM, LLC ("MlM'j, in its capacity as Administrative Agent for
certain Lenders from time to time party to that certain LOan and Security Agreement dated as of
October 27, 2006 (as amended, restated, supplemented or otherwise modified from time to time,
the "Loan Agreemenf') between Crop USA, certain guarantors from time to time party thereto,
certain Lenders from time to time party thereto, and AGM as Administrative Agent Capitalized
terms used herein but not defined herein shall have the meaning ascn'bed thereto in the Account
Control Agreement
The undersigned hereby notifies Bank that Hudson Insurance Company, a Delaware corporation
("Hudson") has, pursuant to an Assignment Agreement dated as of the date hereof, assumed
AGM's rights and obligations as "Administrative Agenf' under the Loan Agreement and the
other documents and agreements executed in connection therewith (including. without limitation,
the Account Control Agreement), and directs that the Bank hereinafter direct all notices and
communications to "Administrative Agent" under the Account Control Agreement to Hudson at
the following address:
Hudson Insurance Company, as AdministratiVe Agent
17 State Street
New York, New York 10004

Attn.:

Tel.: _ _ _ _ __
Fax: - - - - - Respectfully,

:;M. LI£ {jOU
Name: Greg Be
Its:
Manager

·
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August II, 2008
By Facsimile and U.S. Mail

U.S. BankNational Association
615 6th St.
Cla:rk:ston, WA 99403
Attn: Joseph Meredith
Facsimile: (509) 758-9803

•

RE: Blocked Account Control Agreement - Crop USA Insurance Agency, Inc.
Reference is hereby made to that certain Blocked Account Control Agreement (with Lockbox
Services) dated as of October 27, 2006 (as the same may be amended, restated. supplemented or
otherwise modified from time to time, the "Account Control Agreement") by and among U.S.
Bank National Association ("Bank"), Crop USA Insurance Agency, Inc. ("Crop USA") and the
undersigned AGM, LLC ("AGMJ, in its capacity as Ad:ministrative Agent for certain Lenders
from time to time party to that certain Loan and Security Agreement dated as of October 27,
2006 (as amended, restated, supplemented or otherwise modified from time to time, the "Loan
Agreemenf') between Crop USA, certain guarantors from time to time party thereto, certain
Lenders from time to time party thereto, and AGM as Administrative Agent Capitalized terms
used herein but not defined herein shall have the meaning ascribed thereto in the Account
Control Agreement
The undersigned hereby notifies Bank that Hudson Insurance Company, a Delaware corporation
("Hudsou") has., pursuant to an Assignment Agreement dated as of the date hereof, assumed
AGM's rights ~d obligations as "Administrative Agenf' under the Loan Agreement and the
other documents and agreements executed in connection therewith (including, without limitation,
the Account Control Agreement), and directs that the Bank hereinafter direct all notices and
communications to "Administrative Agent" under the Account Control Agreement to Hudson at
the following address:
Hudson Insurance Company, as Administrative Agent
17 State Street
New York, New York 10004
Attn:

Tel.: _ _ _ _ __
Fax: _ _ _ _ __
Respectfully,
AGM,LLC

CO@{

By:

Name:~Bell

Its:

-
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ASSET PURCHASE AGREElVlENT
This ASSET PURCHASE AGREEMENT (the "Agreement") is made and entered into as
of August 29, 2008 by and among HUDSON INSURANCE CO.M:PANY, a Delaware
corporation ("Buyer"), CROPUSA INSURANCE AGENCY, mc., an Idaho corporation
("Seller"), and R. John Taylor (the "Shareholder"), with reference to the following:
RECITALS
A.
Seller is an insurance agency that is in the business of soliciting, marketing,
producing, selling, supervising, underwriting, administering, contracting for and placing crop
insurance, crop hail insurance, named peril crop insurance, and multiple peril crop insurance
reinsured by the Federal Crop Insurance Corporation and managed by the Risk Management
Agency, directly or through other Producers. This business is referred to in this Agreement as
the "Business."
B.
Buyer, through its Affiliate, Clearwater Insurance Company ("Clearwater"), has
appointed Seller as Clearwater's exclusive agent to supervise and conduct the writing, on
Clearwater's behalf, of multiple peril crop insurance, crop hail insurance, and named peril crop
insurance in accordance with the Managing General Underwriter Crop Insurance Agreement (the
"MGU Agreement") entered into between Clearwater and Seller effective March 2, 2006.
C.
Buyer has a pending application with the Risk Management Agency for approval
of its Plan of Operation for the Crop Year 2009.
D.
Seller desires to sell, and Buyer desires to purchase from Seller, all of the assets
of the Business other than the Excluded Assets, as more particularly described herein, all in
accordance with the terms and conditions set forth in this Agreement.

E.
The Shareholder is a shareholder of Seller and a personal guarantor of certain of
the Assumed Liabilities.
AGREEMENT
NOW TIffiREFORE, in consideration of the premises and the mutual covenants and
agreements hereinafter set forth, the parties hereto hereby agree as follows:

ARTICLEl
SALE AND PURCHASE OF PURCHASED ASSETS
1.1
Sale and Purchase of Assets. Subject to the terms and conditions set forth in this
Agreement, at the Closing, Seller hereby agrees to (or to cause its AffIliates to) sell, convey,
transfer, assign and deliver to Buyer, and Buyer hereby agrees to purchase from Seller, all of the
assets of the Business except for the Excluded Assets (collectively, the ''Purchased Assets"), free
and clear of all Encumbrances, including, without limitation, all of the following:
(a)

All rights under Leases;
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(b)

All Tangible Assets;

(c)

All Commission Rights;

(d)

All Accounts Receivable;

(e)
All rights under all Assumed Contracts, including those arising under the
MGU Agreement, all agreements with Producers and all software license agreements;
(f)

All prepayments, security deposits and other prepaid expenses;

(g)

All Books and Records;

(h)
All rights to the insurance expirations relating to the Business, customer
and Policyholder lists, and relationships with Producers, including, without limitation, all
such rights under the MGU Agreement and under all agreements with Producers;

(i)
All rights (including any right to indemnification), claims and recoveries
arising out of or relating to events occurring or existing as of or prior to,the Closing;
G)
All telephone numbers, telecopy numbers, e-mail addresses, internet
domain names and rights to receive mail and other communications addressed to Seller or
any of its Affiliates in connection with the Business or any of the Purchased Assets; and

1.2
Excluded Assets. Notwithstanding anything contained herein to the contrary, the
Purchased Assets shall not include any of the assets listed on Schedule 1.2 (the "Excluded
Assets"). The Excluded Assets are specifically excluded from the Purchased Assets and shall be
retained by SelIeL
1.3
Assumption of Liabilities. Upon the terms and subject to the conditions contained
herein, at the Closing, Buyer shall assUme the Assumed Liabilities.
1.4
Excluded Liabilities. Notwithstanding anything contained herein to the contrary,
except for the Assumed Liabilities, Seller shall remain solely responsible for and Buyer shall not
assume or be obligated in any way to pay, perfonn or otherwise discharge any liability or
obligation of Seller or any of its Affiliates, or any liability or obligation arising in respect of the
conduct of the Business prior to the Closing, whether direct or indirect~ known or unknown,
absolute or contingent (referred to herein collectively as "Excluded Liabilities"). The Excluded
Liabilities specifically include but are not limited to:
(a)
Any liabilities and obligations of any kind to employees of Seller or its
Affiliates, including any liabilities or obligations for wages or benefits;
(b)
Any liabilities or obligations to any employees of Seller or its Affiliates
arising from the tennination of any employees by the Seller or its Affiliates, including the
termination of any employees of the Business not hired by Buyer;
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Bill of Sale, Assignment and Assumption Agreement, the MGD Assignment, Termination and
Release Agreement, the Consulting Agreement and the Agency Agreement.
"Applicable Law" means any domestic or foreign federal, state or local statute, law,
ordinance or code, or any rules, regulations, administrative interpretations or orders issued by
any Governmental Authority pursuant to any of the foregoing, and any order, writ, injunction,
directive, judgment or decree of a court of competent jurisdiction applicable to the parties hereto.
"Asserted Liability" has the meaning set forth in Section 11.2.
"Assumed Contracts" means all Contracts of Seller listed in Section 3.16 of the
Disclosure Schedule which are indicated as Assumed Contracts in Section 3.16 of the Disclosure
Schedule.
"Assumed Liabilities" means only those (i) obligations and liabilities under the Assumed
Contracts that accrue, arise out of, or relate to events or occurrences happening on or after the
Closing, but not including any obligations or liability for any breach of any such Assumed
Contract occurring prior to the Closing, and (li) obligations and liabilities specifically identified
in Schedule 1.3.
"Benefit Plan" means any "employee pension benefit plan" as defined in Section 3(2) of
ERISA or any "employee welfare benefit plan" as defmed in Section 3(1) of ERISA or any
other plan or benefit provided by Seller or its Affiliates to any of their employees.
"Books and Records" means originals (or copies of originals if the originals are required
to be retained by Seller by Applicable Law) of all of Seller's and its Affiliates' books and
records relating to the Business including, without limitation, all books and records relating to
customers, Policyholders, Producers, the insurance expirations, and sub-producer relationships of
the Business (including, without limitation, all books and records relating to customers,
Policyholders, Producers, the insurance expirations, and sub-producer relationships relating to
the MGD Agreement), including Accounts Receivable and customer information, all customer
lists, policy information, data relating to customer renewals and contract expirations, policy
forms and rating plans, disclosure and other documents and filings, including statutory filings,
administrative records, reinsurance records, claim records, sales records, underwriting records,
compliance records, premium Tax records, and including all database, magnetic or optical media
and any other form of recorded, computer generated or stored information or process relating to
the Business.
"Business" has the meaning set forth in Recital A hereof.
"Business Employees" has the meaning set forth in Section 7.2.
"Buyer" is Hudson Insurance Company, a Delaware corporation.
"Claims Notice" has the meaning set forth in Section 11.2.
"Clearwater" has the meaning set forth in Recital B hereof.
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SCHEDULE 1.3
ASSUMED LIABILITIES
Termination fee to Austin Mutual in an amount not to exceed $260,000, as required by the
agreement between Hudson and Crop USA, payable following approval by the Risk
Management Agency of Hudson's Plan of Operations for Crop Year 2009.
Helwig Fees, yet to be booked, estimated to be approximately $100,000.
Accrued but unpaid license fees for the eCrop software relating to Crop Year 2008.
Agents commissions on crop hail business as provided in such agents' contracts with Crop USA
or Hudson/Clearwater in amouht not to exceed $257,809.
Surge Note - all obligations without limitation. Included shall be obligations to certain
accommodation parties whose collateral was liquidated and applied to the Surge Capital
indebtedness after July 28, 2008 in an amount not to exceed $ 1.5 million plus accumulated
interest (estimated to be $106,000), payable upon approval by the Risk Management Agency of
Hudson's Plan of Operations for Crop Year 2009.
Amounts payable to Buyer and its Affiliates, other than those arising under this Agreement or the
Ancillary Agreements.
Reimbursement for Crop Year 2009 Marketing Expenses in the amount of$500,000, payable (i)
$200,000 when Buyer receives the Profit-Sharing Settlement Statement from the Risk
Management Agency for Crop Year 2008 and (iii) $300,000 following approval by the Risk
Management Agency of Buyer's Plan of Operations for Crop Year 2009.
Amounts owed to Randy Lamberjack because of recent loan of$285,000, payable following
approval by the Risk Management Agency of Hudson's Plan of Operations for Crop Year 2009.
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James D. LaRue ISB #1780
Loren C. Ipsen ISB #1767
ELAM & BURKE, P.A.
251 E. Front Street, Suite 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
E & B File No. 7082-0013
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

REED J. TAYLOR, an individual;
Plaintiff,
v.

Case No. CV 08-01765
MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS

GARY D. BABBITT, an individual; D. JOHN
ASHBY, an individual; PATRICK V.
COLLINS, an individual; RICHARD A.
RILEY, an individual; HAWLEY TROXELL
ENNIS & HAWLEY LLP, an Idaho limited
liability partnership; JANE DOES I-X,
unknown individuals;
Defendants.

Defendants, by and through their counsel of record, Elam & Burke, P .A., hereby submit the
following memorandum in support of their motion to dismiss the plaintiff's complaint pursuant to
Rule 12(b)(6) of the Idaho Rules of Civil Procedure.
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1. INTRODUCTION
TIlls case presents the unusual issue of whether one party may sue another's attorneys for
decisions made during the course oflitigation or for alleged malpractice. The plaintiff in this case,
Reed Taylor, is not and was not represented in connection with any of the events alleged in the
complaint by the defendants, the law firm of Hawley Troxell Ennis & Hawley and individual
attorneys employed by that firm (the firm and its individual attorneys will be referred to herein as
"HTEH"). Lacking privity of contract, Reed Taylor cannot assert a direct claim for malpractice
against HTEH. Rather, he premises his complaint on positions advanced by HTEH on behalf of its
clients in the case of Taylor v. AlA Services Corporation, et al., Case No. CV-07-00208, in the
District Court of the State ofIdaho, Nez Perce County (hereinafter referred to as the "Underlying
Litigation"). Additionally, he attempts to assert claims for malpractice against HTEH for advice
given or legal services rendered, not to him, but to clients of HTEH who are parties in the
Underlying Litigation.
Reed Taylor is suing AlA Services, Inc. ("AlA Services"), in the Underlying Litigation upon
a contract to redeem his stock.

He has also named as defendants AlA InsUrance, Inc. ("AlA

Insurance"), a wholly-owned subsidiary of AlA Services, CropUSA Insurance Agency, Inc.
("CropUSA"), and various officers and directors of the three corporations. HTEH represents AlA
Services and AlA Insurance and has appeared as local counsel for CropUSA in the Underlying
Litigation. The individual defendants are represented by counsel of their choice.

In vague and

conc1usory terms, the complaint in the present action attempts to assert claims against HTEH for
malpractice or wrongful actions arising out of the defense of their clients in the Underlying
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Litigation or related matters. Reed Taylor has also filed separate but substantially similar lawsuits·
against counsel who have appeared in behalf of other defendants in the Underlying Litigation.
It cannot escape notice that by filing suits against opposing counsel, Reed Taylor implicates

ethical issues regarding whether they can continue to represent their clients in the Underlying
Litigation.

If the present lawsuit and the companion lawsuits against defense counsel are not

dismissed, defense counsel may be required to withdraw from representing their respective clients
in the Underlying Litigation after nearly a year and a half of proceedings. In effect, Reed Taylor
seeks to strip the opposing parties of their chosen counsel. See Alumet v. Bear Lake Grazing Co.,
112 Idaho 441, 732 P. 2d 679 (Ct.App. 1987), noting that filing suit against opposing counsel may
have the effect ofrequiring them to withdraw because privileged matters between litigants and their
counsel may have to be revealed in order for counsel to defend themselves, thus possibly
jeopardizing the litigants' positions.
Shortly after filing this action, Reed Taylor moved to disqualifY defense counsel in the
Underlying Litigation. I

Strategies to disqualifY opposing counsel are disfavored by the courts.

Tisby v. Buffalo General Hospital, 157 F.R.D. 157, 163 (W.D.N.Y. 1994) ("Motions to disqualifY
opposing counsel must be viewed in the context of favoring a party's right to be represented by
counsel of its own choice, as opposed to disqualification as a strategic weapon."); Spence v. Flynt,
816 P .2d 771 (JIyo. 1991) ("Disqualification motions are often simply common tools ofIitigation
process used for strictly strategic purposes.") (citations and internal quotations and ellipses omitted)

See Reed Taylor's Motion to Disqualify the Attorneys and Law Firms of Hawley Troxell Ennis &
Hawley LLP; Clements, Brown & McNichols, P.A.; and Quarles and Brady LLP, dated September 4,2008.
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For the reasons discussed in this memorandum, it will be seen that the complaint againstHTEH is
merely pretextual and fails to state a claim upon which relief can be granted.

II. STANDARD OF ADJUDICATION
Where a complajnt contains no allegations which, ifproven, would entitle the plaintiffto the
relief claimed, it is subject to dismissal pursuant to Idaho Rule of Civil Procedure 12(b)(6). Wells

v. United States Lifo Ins. Co., 119 Idaho 160, 804P.2d 333 (Ct. App.1991). A Rule 12(b)(6) motion
to dismiss for failure to state a claim, without affidavits or deposition testimony introduced into the
record either in support or in opposition, is addressed soley to the sufficiency of the complaint.

Orthman v. Idaho Power Co., 126 Idaho 960, 962, 895 P.2d 561, 563 (1995), All inferences from
the facts pleaded in the complaint must be drawn in favor of the party opposing the motion; and the .
issue presented is '<Whether the plaintiff is entitled to offer evidence to support the claims."

Id.

However, the court need not accept as true legal conclusions or unwarranted factual inferences.

Gomez v. Toledo, 446 U.S. 635" 636 n. 3, 100 S.Ct. 1920, 1921 n. 3., 64 L.Ed.2d 572 (1980).
When ruling upon a Rule 12(b)(6) motion, the question is whether the nOllIiloving party has alleged
sufficient facts to support his claim which, if true, would entitle him to relief Rincover v. State 0/

Idaho, Dept. a/Finance, Securities Bureau, 128 Idaho 653, 917 P.2d 1293 (1996). For example,
standing is a preliminary question to be determined by the court as a matter oflaw; if the plaintiff
lacks standing to bring the claim, his complaint should be dismissed pursuant to Rule 12(b)(6).

Young v. City o/Ketchum, 137 Idaho 102, 104,44 P.3d 1157, 1159 (2002).
\\
\\

\\
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III. FIRST CAUSE(S) OF ACTION - AIDING AND ABETTING TORTIOUS ACTS
AND CIVIL CONSPIRACY
A.

The Complaint Is Factually Deficient.
As a general rule, attorneys who represent clients in litigation cannot be held liable to their

clients' adversary based on the attorneys' conduct of the litigation. While there are exceptions to
the general rule, the plaintiff has failed to plead any facts which would fall within any of such
exceptions. Therefore, the plaintiff's first cause of action should be dismissed for failure to state a
claim upon which relief can be granted.
A party may not rely on pleadings which assert only legal conclusions, but must allege facts
which, if true, state a claim for relie£ Resolution Trust Corp., v. Farmer, 823 F.Supp. 302, 309
(E.D.Pa. 1993). While well-pled facts alleged in the complaint are viewed in the light most·
favorable to the plaintiff, conclusory allegations are not accepted as true without specific factual·
allegations to support them. Production Resources Group, L.L.c. v. NCT, 863 A.2d 772, 781
(De1.Ch. 2004); Tri-Star Pictures, Inc., Litigaton, 634 A.2d 319, 326 (Del. 1993) (articulating the.
Rule 12 (b)(6) standard). If a factual basis for the relief is not alleged, then the pleading is subject
to dismissal under Rule 12(b)(6). In the case at bar, plaintiff merely states a number of conclusory
allegations but fails to plead any facts which would justifY an award of damages against HTEH.
B.

The Complaint Fails to State a Cause of Action for Aiding and Abetting.
The first cause of action of the complaint is conceptually muddled because it attempts to plead

a cause of action for (1) civil conspiracy, or (2) aiding and abetting without distinguishing between
the two theories. In actuality, they are separate and distinct causes of action with different elements,
and each will be discussed below.
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A claim for aiding and abetting the tortious act of another has three basic e~ements:
(1)

the primary tort-feasor must commit a tort that causes an injury to the plaintiff;

(2) the defendant must know that the primary tort-feasor's conduct constitutes a
breach of duty; and
(3) the defendant must substantially assist or encourage the primary tort-feasor in .
the achievement of the breach.

Ezzone v. Riccardi, 525 N.W.2d 388, 389 (Iowa 1994); see also Samuel M Feinberg Testamentary
Trustv. Carter, 652 F.Supp. 1066,1082 (S.D.N.Y. 1987).
The Idaho courts have recognized that a party may in certain circumstances be held liable for
aiding and abetting the tortious acts of another. For example, in Smith v. Thompson, 103 Idaho 909,
655 P.2d 116 (Ct.App. 1982), it was held that an employer was liable for aiding and abetting his
employee to burn down the plaintiffs' home where the employer urged the employee to' commit the
arson and suggested it should be done while the employer was out of town.

In support of its

conclusion that the employer was liable for inciting the wrongful act of his employee, the Idaho
Court of Appeals cited the 1977 version of Restatement (Second) ofTorts § 876(b). The employer's
liability was expressly based on the act of aiding and abetting the wrongful act rather the masterservant doctrine, since it was not part of the employee's job to burn houses.

In Price v. Aztec, 108 Idaho 674,701 P.2d 294 (1985), theownerofa subdivision was held
liable for inciting a third party to destroy an irrigation ditch.

Relying in part on §876 of the

Restatement (Second) ofTorts , the court held that" 'all persons who command, instigate, encourage,
advise, countenance, co-operate in, aid or abet the commission of a trespass of another, are
cotrespassers with the person committing the trespass .... ' (citation omitted)." Id at 677, 701P2d.
at 297. The court noted that the comments to §876(b) of the Restatement provide that if the
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encouragement or assistance of one person is a substantial factor in causing the resulting tort, then
the one giving it is himself a tortfeasor and is responsible for the consequences of the other's act.

Id. at 678, 701 P.2d at 298.
No Idaho case has been found dealing with the issue whether a lawyer can be found liable
for aiding and abetting the commission of an allegedly tortious act by giving advice to his or her
client, whether in connection with litigation or otherwise. Other jurisdictions that have grappled
with the issue have predominantly (that is, with limited exceptions not applicable here) held that the
attorney-client relationship precludes aider-abettor liability.
Section 876(b) of the Restatement (Second) a/Torts (1979) states:
For harm resulting to a third person from the tortious conduct of another, one is
subject to liability ifhe

*

*

*

(b) knows that the other's conduct constitutes a breach of duty and gives substantial
assistance or encouragement to the other so to conduct himselfI.]
To state a cause of action, the plaintiff must also sufficiently allege that his injury ~as "a
direct or reasonably foreseeable result" of the conduct complained of Bloor v. Carro, Spanbock,

Londin, Rodman & Fass, 754 F.2d 57,63 (2d Cir. 1985). Damages caused by the alleged tort must
be alleged and proved.

Britestarr Homes, Inc. v. Piper Rudnick LLP, 453 F.Supp. 521, 528

(1) .Conn.20Q6),
Plaintiff Reed Taylor's attempt to plead a cause of action for aiding and abetting fails at the
outset because he fails to plead facts which, if true, would constitute a tortious act or to allege
damages proximately caused by a tortious act ofAIA Services, ALA Insurance or CropUSA. Merely
mislabeling alleged contractual breaches does not convert them into torts. See Decker v: Massey-
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Ferguson, Ltc!., 681 F.2d 111, 119 (2d Cir. 1981) (allegations of aider-abettor liability

wer~

,

dismissed on the ground of being "so broad and conclusory as to be meaningless."). _
Even ifit is assumed for the sake of argument that the complaint sufficiently alleges the
commission of one or more tortious acts on the part of AIA Services, AIA Insurance or CropUSA,
it is still deficient because it fails to allege which of the HTEH attorneys allegedly aided and abette4
any particular act, what knowledge any of them had of any particular act, what assistance was
purportedly lent by any of them, or how the plaintiff's alleged damages were caused by them.
Furthermore, to the extent the underIying purportedly wrongful acts are based onallegationsoffraud,
the plaintiff has failed to plead with particularity the elements of fraud as required by Idaho Rule of Civil Procedure 9(b).2
A case where the plaintiffs asserted claims strikingly similar to those in the present case is _

Mann v. GTCR Golder Rauner, L.L.C, 351 RR.685 (D.Ariz. 2006), where suit was brought by
shareholders of a corporation against the law firm ofKirkland & Eliis ("K & E") for allegedly aiding
and abetting its clients, the parties in control of a corporation, to breach their fiduciary duties: The
shareholders als?

~leged

that K & E committed professional malpractice and tortiously interfer.ed

with the plaintiffs' contr:actual relations and prospective economic advantage. K & E moved for and
was granted summary judgment with respect to the aiding and abetting claim on the ground K& E

2 Rule 9(b) requires that all aveIlllents of fraud must be stated with particularity. The nine elements of
fraud are: (1) a statement of fact; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity; (5) the
speaker's intent to induce reliance; (6) the hearer's ignorance of the falsity of the statement; (7) reliance by the hearer; (8) the hearer's right to rely; and (9) consequent and proximate injury. Country Cove Development, Inc. v.May, 143Idaho 595,600,150 P.3d 288,293 (2006);Jenkins v. Boise Cascade Corp., 141 Idaho 233, 239, 108 P.3d 380,386 (2005); Lettunich v. Key Bank NA., 141 Idaho 362, 368, 109 P.3d 1104, 1110 (2005).
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did no moretlian provide legal advice to its own clients. 3

The court found thatK & E's act of

giving advice to its clients, even if such advice were faulty, did not constitute aiding and abetting the
alleged breach of fiduciary duty. 4
A plethora of cases have held that a lawyer acting on behalf of his or her client and wi thin
the scope of the attorney-client relationship is not liable for assisting the client in conduct
breaches the client's fiduciary duty.

~at

See, e:g., Durham v. Guest, 142 N.M. 817, 171 P.3d 756

(2007), holding that an attorney who represented an insurer in a claim arbitration could not be held
liab Ie for aiding and abetting the insurer's alleged! y wrongful denial of the claim; Morin v. Trupin,
711 F. Supp. 91 (S.D.N. Y. 1989), holding that attorneys who represented· their client in negotiations
regarding the collection of allegedly fraudulent promissory notes were not liable to an adverse party
for aiding and abetting their client in seeking to enforce the notes; Camp v. Dema, 948 F.2d 455(8 th
Cir. 1991), holding that a corporate attorney could not be held liable for securities fraud solely on.
the basis of advice given to hkclient; and Schatz v. Rosenberg, 943 F.2d 485 (1991), holding that
attorneys had no duty to disclose misrepresentations of their client in connection withthe sale

or

securities where the attorneys themselves did not make or assist in the making of misrepresentations. .

See also, the U. S. Supreme Court's recent decision in Stoneridge Investment Partners v. Scientific
Atlanta, Inc:, 128 S.Ct. 761,169 L.Ed.2d 627 (2008), deClining to hold alleged aidersand abettors

3 The court also dismissed the malpractice claim because K & E had no attorney-client relationship with
the plaintiffs and the totious interference claims because "the mere act of giving legal advice to a client cannot ..
constitute tortious interference." !d. at 701.
4 K & E advised bringing in a so-called crisis manager. This turned out to be a disastrous decision, as the
crisis manager dissipated the corporation's assets and led to its demise. !d. at 691-692.
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liable for securities violations under § 1O(b) of the Securities and Exchange Act .of 1934 and~Rule
lOb-5. 5
A third party's claim against a lawyer puts the lawyer at odds with his or her client in a:
manner which compromises the attorney-client relationship. Protecting that relationship protects
more than just an individual or entity in any particular case or transaction; it is fundamental to the
integrity of the judicial process itself As pointed out in Durham v. Guest, 142N.M, 817, 823; 171
P.3d 756,761 (2007), to permit claims against attorneys by adversary parties in civil litigation would
have a chilling effect on representation because:
[A]nytime a plaintiff alleged that a defendant had breached a fiduciary duty to the
plaintiff, an additional claim against the defendant's counsel for aiding and abetting
would withstand a Rule [12(b)(6)] motion, even though the defendant's counsel had
simply been representing the client's position in an adversarial proceeding. Before·
agreeing to represent a client, an attorney faced with this dilemma would have to
evaluate the merits of his client's position and the attendant risks, then would have
to monitor the case during the representation in order to evaluate the risk ofIiability.
This would have a detrimental effect on the representation....
Few rules, of course, are absolute. An attorney, even acting the course ofIitigation, c'!ll be
liable for egregious conduct that amounts to an abuse of process or malicious prosecution: Kahala

Royal Corporation v. Goodsill Anderson QUinn & Stifol, supra, at 270,151 P.3dat 751. However,
no factual allegations are contained in the complaint which support these exceptions. The plaintiff's
claims against HTEH for purportedly aiding and abetting its clients' actions.relate only to advice

5 Recently, the Stoneridge holding has been extended to attorneys. See Inre DVI Inc. Securities
Litigation, 249 F.R.D. 196,216-218 (E.D.Pa. 1008), holding that attorneys of a corporation owe no independent
duty of disclosure to investors and cannot be held liable for failure to divulge or prevent a scheme on the part of their
client to violate § 1O(b) of the SecUrities and Exchange Act
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rendered and p~sitions taken in the course of~ealous representation and, as such, must be dismissed
for failure to state a cause of action.

C.

Reed Taylor Has No Standing as a Creditor of AlA Services to Bring a Direct Cause
of Action Against the Directors of the Corporation for a Breach of Fiduciary Duty or
Against IITEH for Allegedly AIding and Abetting any such Breach.
.
Liability for aiding and abetting does not exist in a vacuum; in order for to liability to attach,

the alleged aider and abettor must be fOlmd to have materially assisted in perpetrating the wrongful
act of another. If the predicate act is not actionable, there can be no cause of action for aiding and
abetting. Reed Taylor alleges that because he is a creditor of AIA Services, which is insolvent, the
directors of that company owe a fiduciai:}r duty to him. He avers that HTEH aided and abetted the
directors in diverting funds of the corporation to other purposes, therebyprecIuding the corporation
from making payments to him. Assumirlg arguendo these allegations are true, they do not state a
claim against opposing counsel upon which relief can be granted.
It is often stated that directors stand in a fiduciary relation to the corporation, hence, to the

stockholders. Hanny v. Sunnyside ?itch Co., 82 Idaho 271, 276, 353 P.2d 406,409, (1960); Coeur

d'Alenes Lead Co. V. Kingsbury, 59 Idaho 627, 630, 85 P.2d 691, 692 (1938). It is said that should
the corporation become insolvent, this fiduciary duty runs also to the creditors of the corporation.

Torch Liquidating Trust ex reI. Bridge Associates, LLC v. Stockstill, 2008 WL 696233 (E.D.La.
2008). The reason for this is that directors have the task of attempting to maximize the economic
value of the company. "By definition, the fact of insolvency places the creditors in the shoes
normally occupied by the shareholders - that of residual risk-bearers."

Group, L.L.c. v. NCT, 863 A.2d 772, 791 (Del.Ch. 2004).
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Production Resources

However, this does not mean that either shareholders or creditors have a direct cause of
action against the directors. See Weatherhead v. Griffen, 123 Idaho 697, 705, 851 P.2d ?93, 1001
(Ct.App. 1993); McGivern v~ AMASA Lumber Co., 77 Wis .2d241, 156,252 N.W.2d 37,378 (1977).
An informative case illustrating the current evolution of the law is North American Catholic

Educational Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92 (Del.Supr. 2007). There,
the Delaware Supreme Court held that creditors of an insolvent6 corporation or a corporation
operating in the zone of insolvency7 could not bring a direct breach of fiduciary duty action against
such corporation's direct<?rs.

In Gheewalla, creditors of an insolvent, or at least financially challenged, corporationsought
to bring direct, not derivative, claims of breach of fiduciary duties against the directors for allegedly
causing the corporation to enter into improvident transactions, rather than preserving the assets of
the corporation for the benefit of its creditors. The trial court entered judgment under Rule 12(b)(6)
dismissing the complaint for failure to state a claim upon which relief may be granted. The
Delaware Supreme Court affirmed.the dismissal, noting:
It is well-settled that directors owe fiduciary duties to the corporation. . When a
corporation is solvent, those duties may be enforced by its shareholders, who have
standing to bring derivative actions on behalf of the corporation because they are the
ultimate beneficiaries of the corporation's growth and increased value. When a
corporation is insolvent; however, its creditors take the place of the shareholders as
the residual beneficiaries of any increase in value.
.

Gheewalla court noted that insolvency of a corporation " ... maybe demons~ated by either showing
(1) a deficiency of assets below liabilities with no reasonable prospect that the business can be successfully continued
in the face thereof, or (2) an'inability to meet maturing obligations as they faIl due in the ordinarY course of
business." Id. at. 98, n. 17. (footnotes and internal quotations deleted)
6· The

7 This term does not appear to have been precisely defmed by the courts but has been used to indicate that
the corporation is in the "vicinity" of insolvency. Jewell Recovery, L.P. v. Gordon, 196 B.R. 348, 355 (N.D.Tex.
1996).
'
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Consequently, the creditors ofan bisolvent ·corporation h~ve standing to Iilaintain
derivative claims against the directors for breaches of fiduciary duties. The
corporation's insolvency makes the creditors the principal ~onstituency injured by
any fi~uciary breaches that diminish the finn's value. Therefore, equitable
considerations give creditors standing to pursue derivative claims against the
directors of an insolvent corPoration. fudividual creditors ofan insolvent corporation have the same incentive to pursue valid derivative claims on its behalf that
shareholders have when the corporation is solvent. (internal quotations omitted;
emphasis in original)
.

ld. at lOl-102.
The fact that a corporation has become insolventdoes not turn derivative claims into direct
creditor claims. ld. at 102. "To recognize a new right for creditors to bring direct fiduciary claims
against. .. directors would create a conflict between those directors' duties to maximize the value
of the insolvent corporation for the benefit of all those having an interest in it. ... " ld. at 104, n. 46,

quoting Production Resources Group, L. L. C. v. NCT Group, Inc., 863 A.2d at 797. Thus, Reed
Taylor's attempt to assert a direct claim8 in the present case is ill-founded, particularly because he
seeks to bring a direct suit not against the direcfors, but against defendants who are one step further
removed, lawyers who allegedly advised the directors. 9 If he has no standing to sue the directors
directly, he certainly has no standing to sue the corporations' counsel directly.

D.

The Complaint Fails to State a Cause of Action for Civil Conspiracy~
'J!le distinction, which plaintiff Reed Taylor ignores in his complaint, between civil

conspiracy and aiding and abetting is that an action for civil conspiracy cannot arise unless the.
parties to the alleged civil conspiracy each independently owe a duty to the aggrieved party.

8 His complaint states at, 10 that it is not a derivative action; rather, he is seeking to bring claims directly
against HTEH.

. 9· The plaintiff consistently fails to distinguish in his complaint between counsel for the corporations and
counsel for the individual directors.
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A civil conspiracy, however atrocious, does not per se give rise to a cause of
action unless a civil wrong has been committed resulting in damage. The elements
of an action for civil corispiracy are the formation and operation of the conspiracy
and dalnage resulting to plaintiff from an act or acts done in furtherance of the.
common design... , In such an action the major significance of the conspiracy lies
iri the fact 1:llat it rend~Is each participant in the wrongful act jointly responsible as
a joint tortfeasor for all damages ensuing from the wrong, irrespective of whether or
not he was a direct actor and regardless of the degree of his activity.
A cause of action for civil conspiracy may not arise, however, if the alleged
conspirator, though a participant in the agreement underlying the injury, was not
personally bound by the duty violated by the wrongdoing and was acting only as' the
agent or employee of the party who did have the duty. (citations· and internal
quotations deleted)

Doctor's Co. v. Superior Court, 49 Ca1.3d 39,44,260 Cal.Rptr. 183, 185-186, 775 P.2d 508,510511 (1989).
Thus, in the Doctor's decision it was held that an attorney retained to assist in the defense
of an insured against a third-party claim was not liable to the claimant for damages allegedly
resulting from a conspiracy to violate provisions of the state insurance code which made it an unfair
practice for an insurer to delay prompt and fair settlement of a claim where liability has become
reasonably clear.. The court reasoned that "[a]gents and employees of a corporation cannot conspire
with their corporate principal or employer where they act in their official capacities on beh~f of the
corporation and not as individuals for their individual advantage." (Citations and internal quotations
omitted) fd. at 44, 260 Cal.Rptr. at 186, 775 P .2d at 51l.

In Skarbrevik v. Cohen, England & Whitfield, 231 Cal.App. 3d 692, 282 CaLRptr. 627
(1991), it was alleged that an attorney for a closely held corporation was liable ~or civil conspiracy
to conceal information from a minority shareholder. The California Court of Appeal, however, held
that, .absent either

an individual duty to the plaintiff or a personal financial ~nterest, the attorney
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could not beheld liable on a theory of civil conspiracy based on his actions as attorney. for the.
corporation. Jd.;at 71 1,282 Cal.Rptr. at 640. Receipt by an attorney of reasonable compensation
for legal services performed does not constitute such financial interest as will support a cause of
action for conspiracy to defraud. Id., at 710, 282 Cal.Rptr. at639; see also Camp v. Dema, 948 F.2d
455,463 (8 th Cir. 1991).
Similarly, in Fischer v. Estate ofFlax, 816 A.2d 1 (D.C. 2003), It was held that an attorney
does not "conspire" with his own client merely by giving advice. The court stated, "To hold
otherwise would be akin to saying that 'a defendant couId conspire with his right arm, which held,
aimed, and fired the fatal weapon.' " ld. at 5, n. 4. The complaint in the present case fails to state
a cause of action against HTEH for civil conspiracy. "[T]here can be no 'conspiracy' with a client
if an attorney merely acts within the scope of his employment as an advisor to, or an advocate on
behalf of, the client." Id. at 5.

E.

The Complaint Fails to State a Cause of Action for Interference with Contract

Plaintiff's first cause of action does not specifically allege intentional interference with
contract. However" the general allegations of the complaint contain averments that could be
-

.

construed as attempting to plead interference with contract. See, e.g., Complaint 1 I 4, alleging
"intentional violation and interference with Reed J. Taylor~s contractual rights" by, among other
things, obtaining a TRO and preliminaryinjuriction in the Underlying Litigation.
Since the analysis of interference with contractual relations is similar to that of civil
conspiracy, HTEH will respond here to the allegations that they improperly interfered with one or .
more contracts between their clients and Reed Taylor.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 15
G:\7082\OOI 3\Pleadings\Motion to Dismiss - Memo\Motion to Dismiss - Memo vecll.wpd

AFFIDAVIT OF GARY D. BABBITT

The elements of the tort of intentional interference with contract are:
(a) the existence of a contract, (2) knowledge of the contract on the part of the
defendant, (3) intentional interference causing a breach ofthe contract, and (d) injury
to the plaintiff resulting from the breach.
Barlow 11. International Harvester Co., 95 Idaho 881,893, 522 P.2d 1102, 1114 (1974).

A party cannot tortiously interfere with its own contract. Ostrander v. Farm Bureau Mut.
Ins. Co. ofIdaho ,Inc. , 123 Idaho 650, 654, 851 P.2d946, 950 (1993). The actions ofan agent acting

within the scope and course of his authority are imputed to the principal. In Ostrander, a former
employee of Farm Bureau alleged that her supervisor, Hart, had interfered with her employrIlent
contract by making an inac-curate evaluation of her performance which led to termination of her
employment. The court held:
As an agent of FfIID Bureau, Hart had the authority to evaluate Ostrander and
terminate her contract. Since Hart's actions with respect to Ostrander were within
the scope ofms authority as an agent of Farm Bureau, there was no third party to the
contract. Accordingly, Ostrander has not stated a claim for tortious interference with
contract.
Id. at 950,851 P.2d at 654.
In BECO Const. Co., Inc. v. J-U-B Engineers, Inc., 145 Idaho 719, 184 P.3d 844(2008), a

contractor claimed that an engineering firm tortiously interfered with its contract with the City of
Pocatello by failing to approve its application for final payment until perceived defects in
construction were remedied. The court held the engineers were acting within the scope of their
authority as project engineers for the city.

Fulfillment of their duty to monitor the progress of

construction and advise the city progress payments did not constitute interference with contract:
AlthoughJ-U-B was not a party to the Construction Contract in the traditional sense,
it acted as the City's agent by the very terms of the contract between BECO and the
City. Ths case falls within the purview of Ostrander where an intentional·
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interference claim waS found not to lie against an agent of a party who was acting.
within the scope of his authority.
.

Id., 184 P3d at 850.
Other cases in accord with Ostrander and J-U-B are Leon v. Boise State University, 125
Idaho 365, 870 P.2d 1324 (1994) (the chair of a university department could not be held liable for
interfering with a professor's employment contract); Gunter v. Murphy's Lounge, LLC, 141 Idaho
16, 105 P 3d 676 (2005) (the managing member of a limited liability company was not liable for the
company's decision to terminate a contract); Jenkins v. Boise Cascade.Corp. 141 Idaho 233, 108
P.3d 380 (2005) (former employee's managers were acting within the scope and course of their
employment and thus could not constitute third parties for purposes of a claim for intentional
interference with contract); Thomas v. Medical Center Physicians, P.A., 138 Idaho 200, 61 P.3d557
(2002) (professional corporation could not be held liable for interference with its own contract);

Cantwell v. City o/Boise, 2008 WL 2757046 (Idaho 2008) (employee failed to establish claim for
tortious interference with prospective economic advantage when employee's supervisors
recommended termination of his employment contract).
Ihe relationship between an attorney and his or her client is that of principal and agent An .
attorney cannot be held liable for interference wi,th contract by giving advice to the client within the
scope of the attorney's representation of the client Therefore, Reed Taylor's complaint fails to
plead a cause of action for intentional interference with contract
IV. SECOND CAUSE OF ACTJON - CONVERSION
. Plaintiffs second cause of action is for alleged conversion of an indeterminate sum of
money. Conversion has been defined as "a distinct act of dominion wrongfully asserted over
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another's personal property in denial [of] or inconsistent with [the] rights therein. ". Todx v. Allre:d,
100 Idaho 905, 919, 606 P.2d, 334,339 (1980); see also Peasley Transfer & Storage Co. v. Smith,
132 Idaho 732, 743, 979 P.2d 605 (1999) reh 'g denied (citation omitted) "Conversion in the legal
sense applies only to personal property." Rowev. Burrup, 95 Idaho 747, 750, 518 P.2d 1386 (1974).
Plaintiff cannot state a valid claim for conversion against HTEH, however, for three reasons:
(1) plaintiff does not own or have a possessory interest in the money claimed; (2) HTEH has not

wrongfully asserted dominion over the money claimed; and (3) the money claimed byplaintiffis not
identifiable as a specific chatteL Plaintiffs conversion claim therefore fails as a matter oflaw and
should be dismissed.

A.

Plaintiff Does Not Own the Sum of Money Claimed.
111 order to state a valid claim for conversion, a plaintiff must demonstrate that he or she has

title to the property claimed; or a right of possession. Portland Seed Co. v. Clark, 35 Idaho 44, 46..
47,204 P. 146,146-47 (1922); Bowman v. Adams, 45 Idaho 217, 227, 261 P. 679, 682 (1927) reh 'g
denied (citation omitted). "Generally, a plaintiff must establish legal ownership or right to
possession in the particular thing, the specifically identifiable moneys, that the defendant is alleged
to have converted." Macomberv. Travelers Propert and Casualty Corp., 804 A.2d 180, 199(Conn.
2002) (internal .quotations and citations omitted). No action for conversion of money may be
brought if the plaintiff did not have ownership, possession or control of the subject money.. Flute,
Inc. v. Rubel, 682 F.Supp. 184 (S.D.N.Y. 1988).
The allegations of piaintiffs complaint do not clearly identifY what specific sum of money
plaintiffpurportedly owns or is entitled to possess or control. It appears plaintiffis a creditor of AIA
Services (Complaint, ,,51-55) whose right to payment of the debt has not been completely·
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established arid is" currently at issue in the Underlying Litigation. (See Complaint,

W 15-16.)

At

best, plaintiffhas a claim to a sum of money. Until plaintiffs claim is adjudicated and his alleged
rights are affirmatively established, plaintiff has no right to any liquidated sum. Plaintiff therefore
cannot establish a necessary element of his cause of action for conversion.

B.

Defendants Have Not Wrongfully Asserted Dominion Over the Property.
A claim" for conversion fails if the plaintiff cannot establish that the defendant wrongfully

exerted dominion over the subject personal property. See Torix v. Allred, 100 Idaho 905, 910, 606
P .2d 1334, 1339 (1980). ''No conversion action can exist against a defendant who did not exercise
any form of dominion or control over the property that was allegedly converted."

u.s. Claims, Inc.

v. FlomenhaJt, 519 F.Supp.2d 532,536 (E.D. Pa. 2007).
In this case, HTEH is not alleged to have taken any property directly from plaintiff. Instead,
plaintiff's complaint alleges HTEH was compensated for attorney fees and costs incurred in
defending its clients in the Underlying Litigation filed by plaintiff. (Complaint,

~

54.) Idaho law

clearly permits corporations to hire attorneys to represent the corporations' interests, and to
compensate those attorneys for their services. See I.C. § 30-1-302(1 ) (establishing general corporate
power to defend in its name); I.C. § 30-1-302(7) (establishing general corporate power to make
contracts and to incur liabilities); I.C. § 30-1-302(15) (establishing general corporate power to make
payments that further the business and affairs of the corporation); LC. § 30-1-850 et seq.
(establishing general corporate power to indemnify directors and advance litigation expenses); see

also Wayne v. Murphey-Favre & Co., 56 Idaho 788, 791, 59 P.2d 721, 722 (1936). AIA Services,
AIA Insurance and Crop USA are legally authorized to hire HTEH and to pay the attorney fees and
costs incurred relating to the defense of the claims asserted against the corporations in the
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Underlying Litigation. Therefore, any exertion of dominion or control over the attorney fees and.
costs paid to HTER, whether by AlA Services, AIA Insurance, or CtopUSA cannot be wrongful such
that a claim for conversion arises in favor ofplaintiff.

C.

Plaintiff's Claimed Sum of Money Is Not Identifiable as a Specific Chattel. '
Plaintiff's conversion claim against HTEH alleges only the conversion of an indeterminate

amount of money. '~ormally conversion for misappropriation of money does not lie unless it can
be described or identified as a specific chattel." Warm Springs Properties, Inc. v. Andora Villa, Inc.,

96 Idaho 270, 272, 526 P.2d 1106 (1974) (emphasis added). "More particularly, if the alleged
converted money is incapable of being described or identified in the same manner as a specific
chattel, it is not the proper subject of a conversion action." High View Fund, L.P.' v. Hall, 27
F.Supp.2d 420,428 (S.D.N.Y. 1998) (citation and internal quotations omitted).
An action for conversion of money is insufficient as a matter of law unless it is
alleged that the money converted was in specific tangible funds of which claimant
was the owner and entitled to immediate possession. An action for conversion does
not lie to enforce a mere obligation to pay money.
Ehrlich v. Howe, 848 F.Supp. 482, 492 (S.D.N.Y 1994) (citations omitted); see also Landskroner
v. Landskroner, 797 N.E.2d 1002 (Ohio App. 8 Dist., 2003). "In other words, an action alleging

conversion ofmoney lies only where there is an obligation to deliver the specific pieces ofthe money
in question or money that has been specifically sequestered, rather thari a mere obligation to deliver
a certain sum." South Trust Bank v. Donley, 925 So.2d 934, 940 (Ala. 2005) (citations and internal '
quotations omitted) Even if Reed Taylor were a shareholder of AIA Services or AIA Insurance, he
would have no personal right to possess or exert dominion over the assets of either corporation.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 20
G:\7082\OO 13\Pleadings\Motion to Dismiss - Memo\Motion to Dismiss - Memo vecll.wpd

AFFIDAVIT OF GARY D. BABBITT

42/1

V. THIRD CAUSE OF ACTION - IDAHO CONSUMER PROTECTION ACT
Plaintiff's third cause of action is for an alleged violation of the Idaho Consumer Protection
Act (hereinafter the "Act").· Plaintiff, however, has not asserted - and indeed cannot assert - a valid ..
claim under the Act against HTEH because plaintiff had no contract with HTEH from which an
alleged claim could possibly arise. Accordingly, plaintiff's third cause of action must be dismissed
as a matter oflaw.
The Act, Idaho Code §§ 48-601 through 48-6i 9,prohibits unfair methods of competition and
unfair or deceptive acts or practices in the conduct of trade or commerce within the State ofIdaho.
The pUrpose of the Idaho Consumer Protection Act is "to protect both consumers and
businesses against unfair methods of competition and unfair and deceptive practices
in the conduct of trade or cOnlmerce, and to provide efficient and economical
procedures to secure such protection. It is the intention of the legislature that this
chapter be remedial and so construed." I.C. § 48-601. Idaho Code § 48-603, which
contains a knowledge requirement, provides an enumeration of unfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or
commerce that the legislature declared to be unlawfuL I.C. § 48-603C also declares
any unconscionable method, act or practice in the trade or commerce to be a violation
of the Idaho Consumer Protection Act whether it occurs before, during, or after the
conduct of the trade or commerce.

White y. Mock, 140 Idaho 882, 890, 104 P.3d 356, 364 (2004).
Idaho Code §§ 48':'603 and 48-603A set forth certain practices which are prohibited under
the Act. Idaho Code § 48-608(1) allows individuals to pursue a cause of action for an alleged
violation of the Act and provides, in relevant part, as follows:
Any person who purchases or leases goods or services and thereby suffers an
ascertainable loss ofmoney or property, real or personal, as a result of the use or .
employment by another person ofa method, act orpractice declared unlawful by this
chapter, may treat ariy agreement incident thereto as voidable or, in the alternative,
may bring an action to recover damages or one thousand dollars ($1,000), which ever
is greater....
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Ie. § 48-608(1) (emphasis added).
Idaho case law limits claims under the Act to circumstances involving a clear and distinct
contractual relationship between the parties. See Haskin v. Glass, 102 Idaho 785, 640 P.2d 1186
(CLApp. 1982) .. In Haskin, the parties entered into negotiations for the sale of real property. The
pn?posed sale'never occurred and the bliyers,who were renting the subject property at the time,
ultimately pursued damage claims against the sellers. The buyers later filed a motion to amend their
pleading to assert a claim against the sellers under the Act, claiming the sellers engaged in deceptive
acts or practices. The trial court denied the buyers' motion to amend, finding that no valid claim
could be asserted under the Act because no contract existed between the parties. On appeal, the
Idaho Court of Appeals ofIdaho upheld the trial court's denial of the sellers' motion to amend, and
specifically held that a claim under the Act must be based upon a contract:
I.e. §48-608(i) of the ICPA provides that "[a]nyperson who purchases or leaSes
goods or services and thereby suffers any ascertainable loss of money or propertyj
real or personal, as a result of the use or employment by another person of a method;,
act or practice declared unlawful by.:.[the] act," may file an action for damages. We
do not construe this language to require that a purchase or lease be "completed'; in
order for an action to ,be brought. However, we have reviewed the regulations
promulgated by the Idaho Attorney General pursuant to I.C. § 48-604(2), the
deCisions of the Idaho Supreme Court interpreting the ICPA to date, and cases
reported under 15 U:S.C. § 45(a)(I), which are deemed guides to constrUctionofthe
IcpA under I.e. § 48-604(1). We find no authority for applying the ICPA to a
merely" contemplated transaction, where there was no· contract. We hold, as we
believe the trial court intended, that a claim under the ICPA must be based upon a
contract.

Haskin, 102 Idaho at 788 (emphasis added).
Similar to the facts' at issue in Haskin, there is no contract in the present case between
plaintiff and HTEH upon which plaintiff's claim under the Act can be based. The facts of this case
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are even further removed from those at issue in Haskin because in this case plaintiff has not alleged
that any transaction was even "contemplated" between the parties.
Further, the Court ofAppeals ofWashington recently held that allowing a plaintiffto sue his
or her adversary's attorney under'a consumer protection act theory infringes on the attorney-client
relationship. Jeckle v. Crotty, 85 P 3d 931 (Wash.App.Div. 3,2004). In support of that finding, the
court relied on Connecticut case law, holding as follows:
ProvidiiJ.g a private cause of action under [the Connecticut Unfair Trade Practices
Act] to a supposedly aggrieved party for the actions ofhis or her opponent's attorney
would stand the attorney-client relationship on its head and would compromise an
attorney's duty ofundivided loyalty to his or her client and thwart the exercise of the
attorney's independent professional judgment on hi~ or her client's behalf., Suffield
Dev. Assoc. Ltd. P'ship v. Nat'l Loan Investors, L.P., 260 Conn. 766, 783-84, 802
A.2d44.

Id., 85 P.3d at 384-85 (other citations omitted).
Not only is there a complete absence of any contract or consumer relationship between Reed
Taylor and HTEH which would form the basis for a claim, see I.C: § 48-608(1); Haskin, 102 Idaho
at 788, but Reed Taylor should not be permitted to sue his adversaries' attorneys under the Act

VI. FOURTH CAUSE OFACTION- LEGAL MALPRACTICE
A.

There Is No Attomey-Client Relationship between Plaintiff and Defendants.
The plaintiff's fourth cause of action is for legal malpractice.
To establish a claim for attorney malpractice/professional negligence, the
plaintiff must show: (1) the creation of an attorney-client relationship; (2) the
existence of a duty on the part of the lawyer; (3) the breach of the duty of the
standard of care by the lawyer; and (4) that the failure to perform the duty was a
proximate cause of the damages suffered by the client

Becker v. Callahan, 140 Idaho 522, 526, 96 P.3d 623, 627 (2004), citing McColm-Traska v. Baker, 139
Idaho 948, 951, 88 P.3d 767, 770 (2004); Jordan v. Beeks, 135 Idaho 586, 590, 21 P.3d 908, 912
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(2001); Marias v. Marano, 120 Idaho 11, 13,813 P.2d 350,352 (1991); Johnson v. Jones, 103 Idaho
702,652 P.2d. 650 (1982).
The first impediment to plaintiff s malpractice claim is the failure to allege the existence of an
attorney-client relationship - the so-called privity rule.

The complaint does not allege that HTEH

represented the plaintiffin connection with any events alleged therein. to Ordinarily, one not in privity
of contract with an attorney cannot bring suit for legal malpractice against the attorney.

Stated

otherwise, the care and skill an attorney owes his or her client ordinarily do not extend to third parties.

National Sav. Bank v. Ward, 100 U.S. 195, 205-206, 25 L.Ed. 621 (1879); Buscher v. Boning, 114
Hawai'i 202, 159 P.2d 814 (2007); Rhode v. Adams, 288 Mont. 278, 957 P.2d 1124 (1998); Lilyhorn
v. Dier, 214 Neb. 728,335 N.W.2d 554,555 (1983).
The reasons for the privity rule are manifold: ''The scope of an attorney's contractual duty to
a client is defined by the purposes for which the attorney is retained." Johnson v. Jones, 103 Idaho 702,
703,652 P.2d 650,652 (1982). Absent the privity rule, "clients would lose control over the attorneyclient relationship, and attorneys would be subject to almost unlimited liability." Barcelo v. Elliott, 923
S.W. 2d 575,580 (Tex. 1996). Allowing a broad cause of action in favor ofthird parties would create
a conflict of interest between an attorney's client and such third parties, thereby limiting the attorney's
ability to zealously represent h~s or her client. [d. at 578. "Attorneys owe fimdamental duties to their
clients. Among the most important ofthese duties are the duties of zealous representation and loyalty."

10 In approximately 1987 Mr. Riley was employed by the fmn of Eberle, Berlin, Kading, Turnbow &
McKiveen, Chtd., a law fmn that represented Reed Taylor in connection with his divorce from Donna Taylor.
Incident to the divorce, Series A preferred stock in AlA Services was issued to Mrs. Taylor. The complaint does not
allege any act or omission of Mr. Riley in connection with the divorce or the issuance of the Series A preferred stock
as the basis for damages allegedly sustained by Reed Taylor. Even. if such allegation were to be made, the applicable
two-year statute of limitation, Idaho Code § 5-219, has long since run.
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Heinze v. Bauer, 145 Idaho 232, 178 P .3d 597, 603 (2008). Those duties would be irrevocably
compromised if attorneys were required to temper their representation by taking into account the
economic interests ofthird parties. Finally, the attorney-client relationship, although based on contract,
involves a highly personal and confidential relationship " ... more analogous to a contract of a personal
nature than to an ordinary commercial contJ,-act." Jackson v. Rogers & Wells, 210 Cal.App.3d 336,
342,258 Cal.Rptr. 454 (1989). Imposing duties to non-clients would give rise to increased malpractice
suits and cause attorneys to practice in a manner calculated to protect themselves personally rather than
advance the interests of their clients.
The Idaho Supreme Court in Harrigfeld v. Hancock, 140 Idaho 134, 90 P.3d 884 (2004),
confronted the issue of whether a legal malpractice action must arise out of an attorney-client
relationship. In that case disappointed heirs sought to bring a legal malpractice action against the
attorney who drafted a decedent's will and three codicils. Each ofthe two later codicils revoked prior
codicils. The heirs contended the codicils were intended by the testatrix to be cumulative. The court
acknowledged: "As a general rule, an attorney will be held liable for negligence only to his or her client
and not to someone with whom the attorney does not have an attorney-client relationship." Id. at 137,
. 90 P.3d at 887. However, the court held this is not an invariable rule and that in deciding whether to •
recognize a new duty or extend a duty beyond the scope previously imposed the court would adopt what
it called a ''balance-of-the-harms'' test.
The Harrigfold test involves weighing the following policy considerations:
[T]he foreseeability of the harm to the plaintiff; the degree of certainty that the
plaintiff suffered injury; the closeness of the connection between the defendant's
conduct and the injury suffered; the moral blame attached to the defendant's conduct;
the policy of preventing future harm; the extent of the burden to the defendant and
consequences to the community of imposing a duty to exercise care with resulting
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liability for breach; and the availability, cost,and prevalence ofinsurance for the risk
involved,

ld. at 138, 90 P.3d at 888.
Considering those factors, the court held that an attorney preparing testamentary instruments
owes a duty to the beneficiaries named in the instruments to effectuate the testator's intent. This is the

only instance to date in which the requirement of privity in a legal malpractice action has been
abrogated under Idaho law. The Harrigfeld court cautioned:
A direct attorney-client relationship is required to exist between the plaintiff and the
attorney-defendant in a legal malpractice action" except in this very narrow
circumstance.

ld. at 139,90 P.3d 884,
The reason for such cautionary limitation was aptly expressed by the Harrigfeld court, quoting

Pellam v. Gn'esheimer, 92 Il1.2d 13,64 Ill.Dec. 544,440 N.E.2d 96,99-100 (1982):
While privity of contract has been abolished in many areas oftort law, the concern
is still that liability for negligence not extend to an unlimited and unknown number
ofpotential plaintiffs. In the area oflegal malpractice the attorney's obligations to
his client must remain paramount. In such cases the best approach is that the
"plaintiffs must allege and prove facts demonstrating that they are in the nature of
third-party intended beneficiaries of the relationship between the client and the
attorney in order to recover in tort, By this we mean that to establish a duty owed by
the defendant attorney to the nonclient the nonclient must allege and prove that the
intent of the client to benefit the nonclient third party was the primary or direct
purpose of the transaction or relationship,

ld. at 137, 90 P.3d at 887.
The Idaho Supreme Court, in a case decided after Harrigfeld, declined to create an additional"
exception to the privity requirement. In Taylor v. Maile, 142 Idaho 253, 127 P.3d 156 (2005), the
Taylors, as remainder beneficiaries of a trust, attempted to sue the trustee's attorney for legal
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malpractice. After a thorough discussion of the Harrigfold factors, the court affirmed dismissal under
Rule 12(b)(6) of the claim of malpractice against the attorney:
The third count of the complaint asserts a professional malpractice claim
against Mr. Maile and this count is precluded by the general rule espoused in
Harrigfeld that an attorney-client relationship with the plaintiff is a prerequisite for
holding the attorney liable for negligence in the performance of legal services.
Id. at 259, 127 P.3d 156.

.The court in Maile also upheld dismissal of the claim of breach of fiduciary duty. against the
attorney because he had assumed no fiduciary duty to them; he was acting as counsel for the fiduciary
rather than as a fiduciary himself - an important distinction. Cf Jones v. Runft, Leroy, Coffin &

Matthews, 125 Idaho 607, 613,873 P.2d 861.867 (1994), where an attorney assumed fiduciary duties
by agreeing to be the disbursing agent of money in a commercial transaction. InMaile, the court did
find that a constructive trust could be imposed on property the attorney purchased from the trust with
knowledge that the trustee was acting improperly. Taylor v. Maile, supra at 259, 127 P.3d 156 at 162.
There is no allegation in the present case that HTEH improperly purchased assets from any party.

B.

Plaintiff Reed Taylor Lacks Standing to Bring Suit Against Opposing Counsel.
Plaintiff lacks standing to sue the attorneys for AIA

Services~

AlA Insurance and CropUSA.

Plaintiff concedes in his complaint that he is not bringing a shareholder derivative action (Complaint
~ 10) but rather seeks to plead a direct cause of action against the corporations' attorneys. His theory

seems to be that because he is an alleged creditor of one or more of the corporations, he is entitled to
bring suit directly against opposing counsel. II

II If this theory were valid, every action in which a debt is contested would devolve into a lawsuit against
the alleged debtor's counsel for having the temerity to represent their client in defending against the debt.
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A person wishing to invoke the court's jurisdiction must have standing. Van Valkenkenburgh

v. Citizensfor Term Limits, 135 Idaho 121, 124, 15 P.3d 1129,1132 (2000). As noted in Miles v.
Idaho Power Co., 116 Idaho 635,639, 778 P.2d 757, 761 (1989), the doctrine of standing is a
subcategory of justiciability. "Standing focuses on the party seeking relief and not on the issues the
partywishes to have adjudicated." Youngv. City ofKetchum, 137 Idaho 102, 106,44 P.3d 1157,1159
(2002). See also Boundary Backpackers v. Boundary County, 128 Idaho 371,913 P.2dl141 (1996).

The court in Young, supra, elucidated the applicable principle as follows:
To satisfY the case or controversy requirement of standing, a litigant must "allege or
demonstrate an injury in fact and a substantial likelihood the relief requested will
prevent or redress the claimed injury." (Citations omitted) This requires a showing
of a "distinct palp~ble injury" and "fairly traceable causal connection between the
claimed injury and the challenged conduct." (Citations omitted)

Id. at 106,44 P.3d at 1159.
The requirement of standing was further explicated in the case of Bowles v. Pro Indiviso, Inc.,
132 Idaho 371, 973 P. 2d 142 (1999) as follows:
In order to fulfill the standing requirement, the plaintiff must '" all ege such a
personal stake in the outcome of the controversy' as to warrant his invocation of the
court'sjurisdiction." Bentel, 104 Idaho at 135-36, 656 P.2s at 1388-89 (quotingLije
o/the Land, 623 P .2d at 438) (emphasis in original). The party seeking to invoke the
court's jurisdiction must allege such a personal stake in the outcome of the
controversy as to assure the concrete adversariness which sharpens the presentation
upon which the court so depends. See Miles, 116 Idaho at 641, 778 P.2d at 763
(quoting Duke Power Co. v. Carolina Env. Study Group, 438 U.S. 59, 72, 98 S.Ct.
2620,2630,57 L.Ed. 2d 595 (1978). This "personal stake" requirement demailds
that the plaintiff allege a distinct palpable injury to himself

Id. at 377, 973 P.2d at 146.
Reed Taylor has failed to demonstrate a personal stake in any theoretically posited controversy
among AIA Services, AIA Insurance, CropUSA and their defense counse1. Accordingly, he lacks
standing to assert anydirect claim for professional negligence against the defendants in this case.
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VII. THE CLAIMS OF LEGAL MALPRACTICE, AIDING AND ABETTING,
AND CIVIL CONSPIRACY ARE BARRED BY LITIGATION PRIVILEGE
It would be particularly pernicious and destructive of the attorney-client relationship. if
attorneys in a litigated matter were held to have a duty of care or loyalty to the adverse party - in
effect, that they become co-counsel for the opponent. The defendants cannot possibly act as zealous
advocates of AlA Services, AIA Insurance and CropUSA if they are also deemed to owe duties of care
and loyalty to Reed Taylor. "An attorney owes no duty to a third party in an adversarial relationship."

Bowman v. Two, 104 Wash.2d 181, 188, 704 P .2d 140 (1085). "Existence of a duty to an adversary
party beyond the courtesy and respect owed all participants in the legal process ... would interfere with
the undivided loyalty an attorney owes a client and would diminish an attorney's ability to achieve the
most advantageous position for a client." Id. at 189.

Accord. The Chapman Children's Trust v.

Porter & Hedges, L.L.P., 32 S. W.3d 419 (Tex.App. 2000); Rhode v. Adams, 288 Mont. 278,957 P.2d
1124 (1998); Garcia v. Rodey, Dickason, Sloan, Akin & Robb, P.A., 106 N.M.757, 750 P.2d 118
(1988); Friedman v. Dozorc, 412 Mich. 1,312 N.W.2d 585 (1981).

Section 890 ofthe Restatement (Second) a/Torts (1979) provides: "One who would otherwise
would be liable for a tort is not liable ifhe acts in pursuance of and within the limits of a privilege of
his own or of a privilege of another that was properly delegated to him." The statements and conduct
of an attorney who participates in the judicial process are protected by the litigation privilege, or as
it is sometimes is called, litigation immunity. The privilege is not absolute; for instance, it do~s not
permit a lawyer to steal documents, IBP, Inc., v. Klumpe, 101 S.W.2d, 461 (Tex. App. 2001), to
physically assault another party, Miller v. StonehengeiFASA - Texas, 993 F.Supp. 461 (N.D. Tex .
. 1998), or to commit acts which constitute abuse of process or malicious prosecution. Otherwise, the
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privil ege is broad. "[T[he litigation privilege protects lawyers not only against defamation actions but
against a host of other tort-related claims." Loigman v. Middletown, 185 N.J. 566,889 A.2d 426, 436
(2006).
It was held in Loigman that an attorney who excluded a spectator and self-styled community
watchdog from a hearing on the allegedly specious ground that the person was a potential witness was
held to be immune from a 42 U.S.c.· § 1983 suit brought by the disgruntled watchdog. The court
observed that "[t]he common policy thread that runs through judicial, prosecutorial and witness

immunity is the need to ensure that participants in the judicial process actwithout fear of the threat
of ruinous civil litigation when performing their respective functions." Id., at 581, 889 A.2d at 436.
The privilege applies even where the theories advanced by counsel are new or innovative:
Typically, the litigation privilege has been invoked by attorneys to safeguard
them from defamation suits arising from comments made in the course of judicial
proceedings. However, to address creative pleading, courts have extended the
litigation privilege to cover unconventional and sometimes novel causes of action
against attorneys acting within the judicial process. As one scholar put it, as new tort
theories have emerged, courts have not hesitated to expand the privilege to cover
theories, actions, and circumstances never contemplated by those who formulated the
rule in medieval England. (Citations and internal quotations deleted)

Id. at 583, 889 A.2d at 435-436.
If attorneys must work in constant fear of civil liability, then the rights of all clients will suffer.
Thus, it has been recognized that counsel owes no duty to a party opponent in litigation:
. Historically, our court system has always been adversarial in nature. The role
of the attorney therein is to represent and advocate a client's cause of action as
vigorously as therules oflaw and professional ethics will permit. For that reason
an attorney's exclusive and paramount duty must be to the client alone and this duty
cannot run to the client's adVersary. Not only would the adversary's interests
interfere with the client's interests, but the attorney's ongoing and justifiable concern
with being sued would detrimentally interfere with the attorney client relationship.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 30
G;\7082\00\3\Pleadings\Motion to Dismiss - Memo\Motion to Dismiss - Memo vee! l.wpd

AFFIDAVIT OF GARY D. BABBITT

4Z21

Thus, an attorney in discharging professional duties on behalf ofhis client cannot be
held liable for negligence toward an adverse party. As a matter of public policy in
order to maintain and enforce the fidelity and duty of the attorney toward the client,
we cannot jeopar<iize the integrity of the adversarial system by imposing a
professional duty on an attorney toward an adverse party. (Citations omitted)

Garcia v. Rody, Dickasdll, Sloan,. Akin & Robb, 106 N.M. 757, 761, 750 P.2d 118, 122 (1988).
Nor does violation of the Code of Professional Responsibility give rise to a private cause of
action, either in favor of the lawyer's own clients or third parties. "The rules are designed to provide
guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies.
They are not designed to be a basis for civil liability." ld. at 762, 750 P.2d 123.
Numerous reported cases support the proposition that the privilege attaches where attorneys
represent clients in litigation or other contested or adversariaI matters. See, e.g., Alpert v. Crain, Caton
& James, P. c., 178 S. W. 2d 398 (Tex.App. 2005); CSX Transportation, Inc. v Gilkinson, 2007 WL

858423 (N.D.W.Va. 2007); Weaverv. Superior Court, 95 Cal.App. 3d 166,156 Cal. Rptr. 745 (1979);

Clark v. Druckman, 281 W.Va. 417, 624 S.E. 2d 864 (2005); Friedman v. Dozorc, 412 Mich. 1,312
N.W.2d 585 (1981).
The case of Kahala Royal Corp. v. Goodsill Anderson Quinn & Stifel, 113 Hawai'i 251, 151
P.3d 732 (2007), contains an extensive review of the authorities and the policy reasons for barring a
litigant's claim for civil damages against an opposing attorney for statements made or actions taken
in the course of the attorney's representation of an opposing party related to the civil litigation. The
policy reasons include:
(1) promoting the candid, objective, and undistorted disclosure of evidence; (2)
placing the burden oftesting evidence upon the litigants during trial; (3) avoiding the
chilling effect resulting from the threat of subsequent litigation; (4) reinforcing the
finality ofjUdgments; (5) limiting collateral attacks upon judgments; (6) promoting
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zealous advocacy; (7) discouraging abusive litigation practices; and (8) encouraging
settlement.

Id. at 268, 151 P.3d at 750.
The allegations in the present case relate to theories advanced, positions taken, comments
made and defenses raised by HTEH in litigation or related adversarial matters relating to disputed
control of closely held corporations. Those corporations are entitled to zealous representation by
attorneys of their own choosing, who should not be required to labor under constant threats of
vindictive and retaliatory litigation by the adverse party. The litigation privilege applies not only to
plaintiff s cause of action for professional malpractice, but to those of aiding and abetting and civil .
conspiracy, which should be dismissed in their entirety on the ground that the actions of HTEH as
litigation counsel for AlA Services, AIA Insurance and CropUSA are privileged.

VllI. CONCLUSION
The complaint fails to state a cognizable claim. The plaintiff's cause of action for aiding and
abetting does not state a claim upon which relief can be granted because he fails to allege any facts
that, iftrue, would establish that HTEH owed any duty to him or that he has any standing to sue HTEH
direCtly. His claims of civil conspiracy and intentional interference with contract alsQ fail because,

as a matter oflaw, an agent, such as ail attorney, .is incapable of conspiring with his principal or
interfering with the principal's contract. His claim under the Idaho Consumer Protection Act fails as
a matter oflaw because he does not allege he has purchased any goods or services from HTEH. His
claim for conversion is legally deficient because he fails to allege any specific chattel o fwhi ch he was
wrongfully dispossessed by HTEH. He fails to allege any facts which would show that he is in privity
with HTEH or has any standing to sue that firm or its attorneys for malpractice. Finally, plaintiff's
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complaint is deficient because the actions ofHTEH in connection with the Underlying Litigation are
protected by the litigation privilege.

DATEDthis~dayof ~pr-ernhe£.

,2008.

ELAM & BURKE, P.A.

BY:~A<Lod~
D. LaRue, Of the Fmn

CERTIFICATE OF SERVICE

l

1 HEREBY CERTIFY that on the
day of)...eO k U\ /J-eIf.
,2008, I caused a true and
correct copy of the above and foregoing instrument to b~ served upon the following in the manner
indicated below:
Michael S. Bissell
CAMPBELL BISSELL &

KiRBy, PLLC

7 South Howard Street, Ste. 416
Spokan~ VVA 99201

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission (509) 455-71 11
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISB No. 2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, WA 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed 1. Taylor
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED J. TAYLOR, a single person,
Case No.: CV-07-00208
Plaintiff,
v.

AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an
Idaho corporation; R. JOHN TAYLOR and
CONNIE TAYLOR, individually and the
community property comprised thereof;
BR YAN FREEMAN, a single person; JOLEE
DUCLOS, a single person; CROP USA
INSURANCE AGENCY, INC., an Idaho
Corporation; and JAMES BECK and
CORRINE BECK, individually and the
community property comprised thereof;

AFFIDAVIT OF RODERICK C. BOND IN
SUPPORT OF REED TAYLOR'S MOTION
TO SHORTEN TIME AND MOTION TO
COMPEL PRODUCTION OF DOCUMENTS
PROVIDED TO EXPERT WITNESSES

Defendants.
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ORIGIN l

STA TE OF IDAHO

)
) ss:
COUNTY OF NEZ PERCE )
I, Roderick C. Bond, being first duly sworn on oath, deposes and says:
1.

I am over the age of eighteen years, competent to testify in court, one of

the attorneys for the plaintiff Reed J. Taylor ("Reed Taylor") in this action, and make
this Affidavit based upon my personal knowledge.
2.

I am licensed to practice law in the state of Washington, a resident of the

state of Washington, and was admitted as an attorney on this case Pro Hac Vice.
3.

Attached as Exhibit A are pertinent pages of the Reed Taylor'S First

Requests for Production of Documents to AlA Services, AlA Insurance, John Taylor and
others, which were served on March 23,2007.
4.

Attached as Exhibit B are pertinent pages of Reed Taylor's Second

Requests for Production of Documents to AlA Services, AlA Insurance and John Taylor,
which were served on July 20, 2007.
5.

Attached as Exhibit C are pertinent pages of Reed Taylor's Third Set of

Requests for Production to AlA Services and AlA Insurance, which were served on
October 4,2007.
6.

Attached as Exhibit Dare pertinent pages of Reed Taylor's Third Set of

Requests for Production to John Taylor, which were served on October 19, 2007.
7.

Attached as Exhibit E are two emails that I sent to counsel in this action

and an email that I received from John Ashby.
8.

Despite Reed Taylor's requests for production (including requests for all

documents given to expert witnesses and joint defense agreements), the letters, Joint
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Defense Agreements, Tolling Agreement, and other documents indicated in the
Affidavits of John Straight and Thomas D. Morganhave not been produced to Reed
Taylor. My client will be prejudiced if the defendants are able to provide documents to
their experts that are not provided to my client for his experts to review. The defendants
are using privilege as a shield and a sword, which is prejudicing Reed Taylor and the
pending Motion to Disqualify. Reed Taylor's expert needs to review all documents relied
upon or provided to the foregoing expert witnesses.
DATED: This 15 th day of October, 2008.

SUBSCRIBED AND SWORN to before me this 15th day of October, 2008.

~ otar)TllblFcfor Idah?
, Residing at: 1.44.//1
My commission expires:

Ion

¥ao/2<Vi
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RODERICK C. BOND
NED A. CANNON, ISB #2331
Smith, Cannon & Bond PLLC
Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
PAUL R. CRESSMAN, JR., ISBA #7563
Ahlers & Cressman PLLC
Attorneys for Plaintiff
999 Third Avenue, Suite 3100
Seattle, Washington 98lO4-4088
Telephone: (206) 287 -9900
Fax: (206) 287-9902
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED J. TAYLOR, a single person,
Plaintiff,

Case No.: CV-07-00208

v.
AIA SERVICES CORPORATION, an
Idaho corporation; AIA INSURANCE,
INC., an Idaho corporation; R. JOHN
TAYLOR and CONNIE TAYLOR,
individually and the community property
comprised thereof; BRYAN FREEMAN,
a single person; and JOLEE DUCLOS,
a single person,

PLAINTIFF'S FIRST REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
DEFENDANTS AIA SERVICES
CORPORATION, AIA INSURANCE, INC.,
R. JOHN TAYLOR, BRYAN FREEMAN,
AND JOLEE DUCLOS

Defendants.

PLAINTIFF'S FIRST REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
DEFENDANTS -1
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RESPONSE:

17.

All documents pertaining to all trust agreements, agreements, or contracts

between AlA Insurance, Inc. or AIA Services Corporation and any party, entity, or association in
which AIA Insurance, Inc. or AIA Services Corporation conducts business with or on behalf of,
including without limitation, all trust agreements, all agreements with any associations, all
agreements with any grower associations, all agreements with co-ops, insurance companies, and
all agreements with Crop USA Insurance Agency, Inc. (including copies of all Bylaws of the
foregoing).
RESPONSE:

18.

All documents pertaining to all agreements, contracts, and the like between AIA

Insurance, Inc., AlA Services Corporation, or Crop USA Insurance Agency, Inc. and R. John
Taylor.
RESPONSE:

PLAINTIFF'S FIRST REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
DEFENDANTS -9
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RESPONSE:

DATED: This 23 rd day of March, 2007.
SMITH, CANNON & BOND PLLC
AHLERS & CRESS

By: _ __
Pa
. Cressman, Jr.
Ned A. Cannon
Attorneys for Plaintiff

PLAINTIFF'S FIRST REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
DEFENDANTS -15
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Roderick C. Bond
Ned A. Cannon, ISBA #2331
SMITH, CANNON & BOND PLLC

Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
Paul R. Cressman, Jr., ISBA #7563
AHLERS & CRESSMAN PLLC

Attorneys for Plaintiff
999 Third Avenue, Suite 3100
Seattle, Washington 98104-4088
Telephone: (206) 287-9900
Fax: (206) 287-9902
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED J. TAYLOR, a single person,
Plaintiff,

Case No.: CV-07-00208

v.
AIA SERVICES CORPORATION, an
Idaho corporation; AIA INSURANCE, INC.,
an Idaho corporation; R. JOHN TAYLOR
and CONNIE TAYLOR, individually and
the community property comprised thereof;
BRYAN FREEMAN, a single person; and
JOLEE DUCLOS, a single person,

PLAINTIFF'S SECOND SET OF
REQUESTS FOR PRODUCTION
AND FIRST SET OF
INTERROGATORIES TO
DEFENDANTS AIA SERVICES
CORPORATION, AIA INSURANCE,
INC., AND R. JOHN TAYLOR

Defendants.

TO:

AIA SERVICES CORPORATION, and AIA INSURANCE, INC., Defendants; and
GARY D. BABBITT and D. JOHN ASHBY, their attorneys;

AND TO:

R. JOHN TAYLOR, Defendant; and MICHAEL E. MCNICHOLS, his attorney;

PLAINTIFF'S SECOND SET OF
REQUESTS FOR PRODUCTION AND
FIRST SET OF INTERROGATORIES - 1
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RESPONSE:

REQUEST FOR PRODUCTION NO. 88: As to each expert witness you expect to call at trial,
produce:
a.
b

The biographies, curriculum vitae, or resumes for each expert;
Copies of all correspondence, engagement letters, and all other documents
exchanged between your expert and you and between your expert and your
attorney; and

c

Copies of all expert reports relevant, including all drafts of all such reports.

RESPONSE:

REQUEST FOR PRODUCTION NO. 89: All pro forma financial statements and documents
pertaining to forecasted future financial performance of AlA Services Corporation and AIA
Insurance, Inc. covering all or any portion of the time period from January 1, 1995, through the
present.
RESPONSE:

PLAINTIFF'S SECOND SET OF
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DATED: This 20 th day of July, 2007.
SMITH, CANNON & BOND PLLC
AHLERS & CRESSMAN PLLC

on
Paul R. Cressman, Jr.
Attorneys for Plaintiff
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Roderick C. Bond
Ned A. Cannon, ISBA #2331
SMITH, CANNON & BOND PLLC

Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
Paul R. Cressman, Jr., ISBA #7563
AHLERS & CRESSMAN PLLC

Attorneys for Plaintiff
999 Third Avenue, Suite 3100
Seattle, Washington 98104-4088
Telephone: (206) 287-9900
Fax: (206) 287-9902
IN THE DIS1R1CT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED J. TAYLOR, a single person,
Plaintiff,
v.
AIA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TAYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208
PLAINTIFF'S TIHRD SET OF
REQUESTS FOR PRODUCTION,
SECOND SET OF
INTERROGATORIES, AND FIRST
SET OF REQUESTS FOR
ADMISSION TO DEFENDANTS AIA
INSURANCE, INC. AND AlA
SERVICES CORPORATION

Defendants.

PLAINTIFF'S TIIIRD SET OF
REQUESTS FOR PRODUCTION AND
SECOND SET OF INTERROGATORIES
TO ALA INSURANCE & ALA SERVICES - 1
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REQUEST FOR PRODUCTION NO. 121:

Produce all of your tax returns and related

documents (including, without limitation, all schedules, forms, attachments, and/or exhibits to
your tax returns) for the 1995 tax year through the 2007 tax year.
RESPONSE:

REQUEST FOR PRODUCTION NO. 122: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
all AlA Services or AlA Insurance's accounting, accounting analysis, and accounting accounts,
including, without limitation, all such information contained in all electronic files, spreadsheets,
word processing files, and other electronic files or format.
RESPONSE:

REQUEST FOR PRODUCTION NO. 123: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
all agreements or arrangements of any type between AIA Services and/or AIA Insurance and
Crop USA.
RESPONSE:
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RESPONSE:

REQUEST FOR PRODUCTION NO. 139: Produce all documents (See above definition for
"documents" e.g., notes, emails, canceled checks, statements, agreements, agreements, electronic
files, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any
way to fmancial statements prepared by you, prepared on your behalf, or submitted to any lender
or fmancial institution, or prospective lender (including individuals), other than those fmancial
statements that have already been produced.
RESPONSE:

REQUEST FOR PRODUCTION NO. 140: Produce all documents (See above defmition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in
any way to all Joint Defense Agreements or any other defense agreement or arrangement
pertaining to any individual, joint or combined legal representation of any of the Defendants in
this lawsuit.
RESPONSE:
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Insurance, or both AlA Insurance and AlA Services.
RESPONSE:

REQUEST FOR PRODUCTION NO. 155: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
agreements, leases, rental agreements or other arrangements between AlA Services or AlA
Insurance and R. John Taylor, Connie Taylor or both R. John Taylor and Connie Taylor.
RESPONSE:

REQUEST FOR PRODUCTION NO. 156: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
all loan applications, loans, account opening forms, checking accounts, or savings accounts in
the name ofR. John Taylor, Crop USA, AlA Services or AlA Insurance at America West Bank.
RESPONSE:
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REQUEST FOR PRODUCTION NO. 169: Produce all non-privileged documents (See above
definition for "documents" e.g., notes, emails, electronic files, canceled checks, statements,
agreements, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in
any way to any correspondence, agreements, or communications to or from any attorney or
representative at Hawley, Troxell Ennis & Hawley LLP (including, without limitation, all
agreements, prospectuses and any other security filings received or drafted by any such attorney
or representative).
RESPONSE:

REQUEST FOR PRODUCTION NO. 170: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any agreements, correspondence or communications between you and any of your accountants or
auditors.
RESPONSE:

REQUEST FOR PRODUCTION NO. 171: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
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any correspondence or communications between you and Richard A. Riley or any attorney or
representative from the law firm that Richard A. Riley was employed (including, without
limitation, all agreements, opinion letters, prospectuses and any other security filing drafted or
received by the Richard Riley's law firm, any other attorney at Richard A. Riley's law firm or
any representative of his firm).
RESPONSE:

REQUEST FOR PRODUCTION NO. 172: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any correspondence or communications between you and any attorney or representative from
Quarles & Brady LLP (including, without limitation, all agreements, opinion letters,
prospectuses and any other security filing received or drafted by any such attorney or
representative ).
RESPONSE:

REQUEST FOR PRODUCTION NO. 173: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
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any correspondence or communications between you and any attorney or representative from any
law firm not specifically requested by name in any other Requests for Production (including,
without limitation, all agreements, opinion letters, prospectuses and any other security filing
received or drafted by any such attorney or law firm representative). Without Reed Taylor
waiving any rights, limit your response to documents existing prior to December 12,2006.
RESPONSE:

REQUEST FOR PRODUCTION NO. 174: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
all communications, agreements, correspondence or transactions between you and Randal
LambeIjack or any of his agents, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 175: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any communications, agreements, correspondence or transactions between you and Adrian
Johnson or any of his agents, attorneys or representatives.
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AlA Insurance).

RESPONSE:

REQUEST FOR PRODUCTION NO. 186: Produce copies of all of your tax returns, together
with all schedules, forms and supporting documents, for you and all entities in which you hold an
ownership interest.
RESPONSE:

REQUEST FOR PRODUCTION NO. 187: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
communications, agreements, arrangements, correspondence or transactions between you (See
above definition for "you") and Connie Taylor or any of her agents, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 188: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
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communications, agreements, arrangements, correspondence or transactions between you (See
above definition for "you") and James Beck or any of his agents, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 189: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
communications, agreements, arrangements, correspondence or transactions between you (See
above definition for "you") and Michael Cashman or any of his agents, attorneys or
representatives.

RESPONSE:

REQUEST FOR PRODUCTION NO. 190: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
communications, agreements, arrangements, correspondence or transactions between you (See
above definition for "you") and Reed Taylor or any of his agents, attorneys or representatives,
other than those documents that have already been produced.

RESPONSE:
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financial information, including, without limitation, all electronic files and documents provided
by you to AIA Services or AlA Insurance's accountants or auditors (including but not limited to
LeMaster & Daniels, BDO Seidman, and Alan Coalson).
RESPONSE:

REQUEST FOR PRODUCTION NO. 220: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any and all complaints, concerns, or any other communications between you or and any of your
employees, officers, directors and any of your employees, officers, directors, advisory board
members, accountants, auditors any other person or entity questioning any of your accounting
practices, any of your transactions, any stock exchanges or sales, your account payables, your
account receivables, or any of your asset transfers or sales.
RESPONSE:

DATED: This

4th

day of October, 2007.
SMITH, CANNON & BOND PLLC
AHLERS & CRESSMAN PLLC

By:-7""'--t:T-""--------"------Ned A. Cannon
Paul R. Cressman, Jr.
Attorneys for Plaintiff
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Roderick C. Bond
Ned A. Cannon, ISBA #2331
SMITH, CANNON & BOND PLLC

Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
Paul R. Cressman, Jr., ISBA #7563
AHLERS & CRESSMAN PLLC

Attorneys for Plaintiff
999 Third Avenue, Suite 3100
Seattle, Washington 98104-4088
Telephone: (206) 287-9900
Fax: (206) 287-9902
IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Plaintiff,

Case No.: CV-07-00208

v.

AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TAYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRlNE BECK,
individually and the community property
comprised thereof;
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Defendants.
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REQUEST FOR PRODUCTION NO. 142: Produce all documents (See above definition for
"documents" e.g., notes, emails, canceled checks, statements, agreements, agreements, electronic
files, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any
way to financial statements prepared by you, prepared on your behalf, or submitted to any of
your lenders, financial institutions, or prospective lenders or creditors.
RESPONSE:

REQUEST FOR PRODUCTION NO. 143: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in
any way to all Joint Defense Agreements or any other defense agreement or arrangement of any
type pertaining to any individual, joint or combined legal representation of any of the Defendants
in this lawsuit.
RESPONSE:

REQUEST FOR PRODUCTION NO. 144: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in
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REQUEST FOR PRODUCTION NO. 152: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
all balance sheets, financial statements, and financial information of Pacific Empire Holdings
Corporation, Pacific Empire Communications Corporation, Pacific Empire Radio Corporation,
Radio Leasing, LLC, Radio Leasing II, LLC, and any other entity in which you hold or have held
an ownership interest.
RESPONSE:

REQUEST FOR PRODUCTION NO. 153: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
agreements, leases, rental agreements or other arrangements between you (and Connie Taylor, if
applicable) and AlA Services, AlA Insurance, Crop USA or any other entity in which you hold

or have held an ownership interest.
RESPONSE:

REQUEST FOR PRODUCTION NO. 154: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
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RESPONSE:

INTERROGATORY NO. 11: If your Response to the preceding Request for Admission is an
admission, provide the name and address of each lender, the amount of each loan, the date of
each loan, and the present balance of each loan.
ANSWER:

REQUEST FOR PRODUCTION NO. 160: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
the information requested or provided by you in the preceding Interrogatory (including, without
limitation, all loan documents and loan closing documents).
RESPONSE:

REQUEST FOR PRODUCTION NO. 161: Produce all documents (See above defmition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any correspondence, notes of communications, agreements, or communications to or from any
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attorney or representative of Hawley, Troxell Ennis & Hawley LLP (including, without
limitation, all agreements, prospectuses, any other security filings, or any document received or
drafted by Hawley Troxell, Ennis & Hawley LLP or any such attorney or representative).
Provide a privilege log for all privileged documents.

RESPONSE:

REQUEST FOR PRODUCTION NO. 162: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any correspondence, agreements, notes of communications, or communications to or from any
attorney or representative at Clements, Brown and McNichols (including, without limitation, all
agreements, prospectuses and any other security filings received or drafted by any such attorney
or representative). Provide a privilege log for all privileged documents.

RESPONSE:

REQUEST FOR PRODUCTION NO. 163: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any agreements, correspondence, notes of communications, or communications between you and
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REQUEST FOR PRODUCTION NO. 177: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
communications, agreements, notes of communications, arrangements, correspondence or
transactions between you (See above definition for "you") and Connie Taylor or any of her
agents, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 178: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
communications, agreements, notes of communications, arrangements, correspondence or
transactions between you (See above definition for "you") and James Beck or any of his agents,
attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 179: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
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agents, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 200: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
actions taken by you to comply with all provisions in the Articles of Formation or Incorporation
(including any amendments thereto) and Bylaws (including any amendments thereto) of AlA
Services and AlA Insurance (including, without limitation, provisions relating to the guarantee of
loans of entities which are not wholly owned subsidiaries and actions required to be taken by
board members in instances of conflicts of interest).
RESPONSE:

REQUEST FOR PRODUCTION NO. 201: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to
tolling agreements executed by you or any of the defendants in this action.
RESPONSE:
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INTERROGATORY NO. 14: State with particularity the specific dates of all board meetings,
shareholder meetings, and advisory board meetings of AlA Services, AlA Insurance or Crop
USA. For each meeting, state with particularity the name and address of the persons present at
each meeting, the subject matter of the meeting, the location of the meeting, and the result of the
meeting.
RESPONSE:

REQUEST FOR PRODUCTION NO. 223: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
the information requested or provided by you in the preceding Interrogatory.
RESPONSE:

DATED: This 19th day of October, 2007.
SMITH, CANNON & BOND PLLC
AHLERS & CRESSMAN PLLC

By:7"'--tr-----------Roderick C. Bond
Ned A. Cannon
Paul R. Cressman, Jr.
Attorneys for Plaintiff
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Roderick C. Bond
From:

Roderick C. Bond

Sent:

Monday, October 13,20084:19 PM

To:

Michelle Neufeld; Charles Brown; Charles Harper; David Gittins; David Risley; Jack Little; Jim
Gatziolis; Michael Bissell; Mike McNichols; Ned A. Cannon

Cc:

John Ashby; Gary Babbitt; rjt@lewsistondsl.com

Subject: RE: Taylor v. AlA Services, et al; CV 07-208
Counsel:

I have received your respective expert affidavits and notice that each of your experts have reviewed the Joint
Defense Agreements, Tolling Agreements and related documents that you have not produced because of alleged
privilege. In light of your disclosure to your respective experts, your clients have waived their attorney-client
privilege to such documents. See e.g., CP Kelco U.S. Inc. v. Pharmicia Corp., 213 F.R.D. 176 (D. Del. 2003).
Please immediately produce all the Joint Defense Agreements, Tolling Agreements and all other agreements and
letters produced to your experts as evidenced in their respective reports. Please also produce all documents
produced to your experts that were not referenced in their reports that any expert relied upon. If I do not receive
them by 5 pm tomorrow, I will assume that you are not going to produce them and will move to compel their
production. Thank you for your prompt attention to this matter.
Rod

From: Michelle Neufeld [mailto:MAG@HTEH.COM]
Sent: Mon 10/13/2008 12:22 PM
To: Charles Brown; Charles Harper; David Gittins; David Risley; Jack Little; Jim Gatziolis; Michael Bissell; Mike
McNichols; Ned A. Cannon; Roderick C. Bond
Cc: John Ashby; Gary Babbitt
Subject: Taylor v. AlA Services, et al; CV 07-208
Attached please find the following documents that will be filed with the court tomorrow.
Thank you for your attention to this matter.

9rf.iclief{e fl. gfeufeCd
Legal Administrative Assistant
Hawley Troxell Ennis & Hawley
Boise, Idaho
(208) 344-6000
(208) 342-3829 (fax)
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLP is intended only for named
recipients. It contains information that may be confidential, privileged, attorney work product, or otherwise
exempt from disclosure under applicable law. If you have received this message in error, are not a named
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be
advised that any review, disclosure, use, dissemination,
distribution, or reproduction of this message or its contents is strictly prohibited.
To the extent this e-mail message contains legal advice it is solely for the benefit of the client{s) of Hawley

AFFIDAVIT OF RODERICK C. BOND
10115/2008

Troxell2£ Z-

E HI IT E

Page 2 of2

Ennis & Hawley, LLP represented by the Firm in the particular matter that is the subject of this message and may
not be relied upon by any other party.
Please notify us immediately at 208.344.6000 or at helpdesk@hteh.com that you have received this message in
error, and delete the message.
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Roderick C. Bond
From:

Roderick C. Bond

Sent:

Tuesday, October 14, 2008 2:56 PM

To:

'Gary Babbitt'; John Ashby; JJG@quarles.com; 'Harper, Charles E.'; 'david@gittinslaw.com'

Cc:

David Risley; 'CharlesABrown@cableone.net'; 'Michael McNichols'; Jack R. Little; Ned A. Cannon;
rjt@lewistondsl.com; 'jdl@elamburke.com'

Subject: Taylor v. AlA Services, et al.
Counsel:

I have not heard back from you on my client's demand to have all documents produced that were provided to your
experts. Although I am presuming the documents will not be produced, I just wanted to give you all notice that if
the documents are not received today by 5 pm, then Reed will be filing a motion to compel tomorrow morning on
shortened time to be heard this Thursday at 10 am. These documents are necessary for us and Reed's expert to
evaluate before the hearing.
Please let me know by tomorrow morning if any of you would like to attend the hearing telephonically (assuming
the motion to shorten time is granted). If so, please let me know if Hawley Troxell's telephone system is available
as in the past. As with yesterday's emails.itis necessary to communicate with Gary and John because it related
to the pending disqualification motion. Thank you.
Rod

By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth St.
Lewiston, ID 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
[Qd@§gbl~99L&Qm

This email and any attachments may contain confidential and/or legally privileged information, which only the
authorized recipient may receive and/or view. If you are not an intended recipient, please promptly delete this
message and contact the sender at the above address. Thank you.
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Roderick C. Bond
From:

John Ashby [JASH@HTEH.COM]

Sent:

Tuesday, October 14,20084:32 PM

To:

Roderick C. Bond; Gary Babbitt; JJG@quarles.com; Harper, Charles E.; david@gittinslaw.com

Cc:

David Risley; ChariesABrown@cableone.net; Michael McNichols; Jack R. Little; Ned A. Cannon;
rjt@lewistondsl.com; jdl@elamburke.com

Subject: RE: Taylor v. AlA Services, et a/.

Rod,
The documents will not be produced for the reasons set forth in our motion to submit the documents in
camera. Neither Gary nor I will be attending the 12(b)(6) hearing on Thursday. If the Court shortens time on
your motion, we can use the Hawley Troxell telephone system to conduct any hearing telephonically. However,
we would object to any motion to compel being heard prior to the motion to submit documents in camera.

D. John Ashby
Hawley Troxell Ennis & Hawley LLP
877 Main St., Suite 1000
Boise, Idaho 83702
Tel: (208) 388-4844
Fax: (208) 342-3829
This e-mail message from the law firm of Hawley Troxell Ennis & Hawley, LLP is intended only for named
recipients. It contains information that may be confidential, privileged, attorney work product, or otherwise
exempt from disclosure under applicable law. If you have received this message in error, are not a named
recipient, or are not the employee or agent responsible for delivering this message to a named recipient, be
advised that any review, disclosure, use, dissemination,
distribution, or reproduction of this message or its contents is strictly prohibited.
To the extent this e-mail message contains legal advice it is solely for the benefit of the client(s) of Hawley Troxell
Ennis & Hawley, LLP represented by the Firm in the particular matter that is the subject of this message and may
not be relied upon by any other party.
Please notify us immediately at 208.344.6000 or at helpdesk@hteh.com that you have received this message in
error, and delete the message.

From: Roderick C. Bond [mailto:rod@scblegal.com]
Sent: Tuesday, October 14, 20084:10 PM
To: Gary Babbitt; John Ashby; JJG@quarles.com; Harper, Charles E.; david@gittinslaw.com
Cc: David Risley; CharlesABrown@cableone.net; Michael McNichols; Jack R. Little; Ned A. Cannon;
rjt@lewistondsl.com; jdl@elamburke.com
Subject: Taylor v. AlA Services, et al.
Counsel:
I have not heard back from you on my client's demand to have all documents produced that were provided to your
experts. Although I am presuming the documents will not be produced, I just wanted to give you all notice that if
the documents are not received today by 5 pm, then Reed will be filing a motion to compel tomorrow morning on
shortened time to be heard this Thursday at 10 am. These documents are necessary for us and Reed's expert to
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evaluate before the hearing.
Please let me know by tomorrow morning if any of you would like to attend the hearing telephonically (assuming
the motion to shorten time is granted). If so, please let me know if Hawley Troxell's telephone system is available
as in the past. As with yesterday's emails.itis necessary to communicate with Gary and John because it related
to the pending disqualification motion. Thank you.
Rod

By: Roderick C. Bond
Smith, Cannon & Bond PLLC
508 Eighth St.
Lewiston, ID 83501
Tel: (208) 743-9428
Fax: (208) 746-8421
LQQ@scp~C::jL-,:;:orn

This email and any attachments may contain confidential and/or legally privileged information, which only the
authorized recipient may receive and/or view. If you are not an intended recipient, please promptly delete this
message and contact the sender at the above address. Thank you.
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISB No. 2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, WA 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed 1. Taylor

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Plaintiff,
v.

AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TA YLOR and CONNIE
TA YLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208
REED TAYLOR'S MOTION TO
COMPEL PRODUCTION OF
DOCUMENTS PROVIDED TO
EXPERT WITNESSES OF AlA
SERVICES, AlA INSURANCE AND
JOHN TA YLOR AND PRELIMINARY
RESPONSE IN OPPOSITION TO
MOTION FOR IN CAMERA REVIEW

Defendants.
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Plaintiff, Reed J. Taylor ("Reed Taylor"), submits this Motion to Compel the
Production of Documents Provided to Expert Witnesses of AlA Services, AlA Insurance,
CropUSA, and John Taylor.

I. BRIEF STATEMENT OF FACTS
In opposition to Reed Taylor's Motion to Disqualify, AlA Services, AlA
Insurance and John Taylor submitted the affidavits of expert witnesses Thomas D.
Morgan and John A. Strait. Connie Taylor, James Beck and Corrine Beck filed a Joinder
incorporating by reference the expert witness affidavits. See Connie Taylor, James Beck
and Corrine Beck's Joinder. The Affidavits of Thomas Morgan and John Strait refer to
documents reviewed by each in rendering their expert opinions. Some of the documents
reviewed by each are claimed to be subject to privilege.

A list of the privileged

documents reviewed by Morgan is set forth at pages 4-5 of his affidavit. A list of the
privileged documents reviewed by Strait is set forth at pages 8-9 of his affidavit.
Attached as Exhibit I to the Supplemental Affidavit of Roderick Bond is a combined list
of the some of the privileged documents reviewed by each ("privileged documents").
It is essential to note that Morgan and Strait relied upon the privileged documents
in rendering their respective opinions. Specifically, on page 21 of his affidavit, Strait
emphasizes that his opinion is based upon privileged documents and candidly points out
that Reed Taylor's expert witness, Peter Jarvis, "simply doesn't have relevant
[privileged] information from which to opine."

See Straight Aff.

This statement

perfectly frames the issue on this motion to compel: Whether disclosure to a testifying
expert of privileged materials in connection with his testimony constitutes a waiver of the
attorney-client and work product privilege as to the material disclosed such that the
opposing party is entitled to discovery? As discussed below, the answer is yes.
REED TAYLOR'S MOTION TO COMPEL
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For this motion to compel, it is also to be materially noted that the privileged
documents

before being disclosed to defendants' experts - were the subject of Reed

Taylor's Requests for Production of Documents.

See Affidavit of Roderick Bond;

Supplemental Affidavit of Roderick Bond. The Defendants have refused to provide the
documents claiming privilege. See Affidavit of Roderick Bond; Supplemental Affidavit
of Roderick Bond.
The next business day after being served with the Affidavits of Thomas Morgan
and John Strait, the attorney for Reed Taylor again requested of the defendants that the
documents provided to the expert witnesses. See Affidavit of Roderick Bond, Ex. E. The
attorneys for the defendants were provided with written notice and an opportunity to
produce the documents. Id. The Defendants continue to refuse production and so stated
in an email dated October 14, 2008, from John Ashby to Roderick Bond. See Affidavit
of Roderick Bond, Ex. E. No other responses were provided by any of the Defendants.
Reed Taylor now moves the court to enter an order compelling defendants to
produce the documents identified in Exhibit I to the Supplemental Affidavit of Roderick
C. Bond.
II. LEGAL AUTHORITY
A.

Reed Taylor Attempted To Resolve This Matter Without Court Action,
However, The Defendants Have Refused To Produce Discoverable
Documents.
I.R.C.P. 37(a)(2) governs this motion to compel, and the rule provides as follows

in pertinent part:
(2) Motion .... [I]f a party, in response to a request for inspection submitted
under Rule 34, fails to respond that inspection will be permitted as requested or
fails to permit inspection as requested, the discovering party may move for an
order compelling ... inspection in accordance with the request. The motion must
REED TAYLOR'S MOTION TO COMPEL
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include a certification that the movant has in good faith conferred or attempted to
confer with the party not making the disclosure in an effort to secure the
disclosure without court action.
LR.C.P.37(a)(2).
Here, Reed Taylor, through his counsel, has complied with LR.C.P. 37(a)(2).
Reed Taylor in good faith attempted to resolve this dispute without court action, but due
to the defendants' refusal to produce relevant documents this motion is required.
B.

The Defendants' Disclosure To A Testifying Expert Of Privileged Documents
Constitutes A Waiver Of The Attorney-Client Privilege And Work Product
Privilege, Which Requires The Production Of All Such Documents To Reed
Taylor.

A party waives privilege when he or she discloses privileged documents to a
testifying expert witness.

us.

Fidelity & Guar. Co. v. Braspetro Oil Servs. Co., 2002

WL 15652 (S.D.N.Y.), 53 Fed.R.Serv.3d 60 (S.D.N.Y. 2002); In re Pioneer Hi-Bred
Intern., Inc., 238 F.3d 1370 (8 th Cir. 2001); In Musselman v. Phillips, 176 F.R.D. 194

(D.Md. 1997); In Doe v. Luzerne County, 2008 WL 2518131 (M.D.Pa. 2008); CP Kelco

us.

Inc. v. Pharmacia Corp., 213 F.R.D. 176 (D.Dei. 2003); State ex reI. Tracy v.

Dandurand, 30 S.W.3d 831 (Mo. 2000); Gall v. Jamison, 44 P.3d 233 (Colo. 2002).

In

Us.

Fidelity & Guar. Co. v. Braspetro Oil Servs. Co., 2002 WL 15652

(S.D.N.Y.), 53 Fed.R.Serv.3d 60 (S.D.N.Y. 2002), the court ordered all documents
produced to the plaintiffs holding that disclosure of materials to a testifying expert in
connection with his testimony effects a waiver to the same extent as any other disclosure.
The court stated:
It is well established that voluntary disclosure of a document to a party outside the

privilege waives the attorney-client privilege regarding that document. (Multiple
citations omitted). This is because such disclosure undercuts the very reason for
the privilege, which is to protect the confidentiality of communications between
clients and their attorneys. (Multiple citations omitted).

REED TAYLOR'S MOTION TO COMPEL
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us.

Fidelity & Guar. Co., 2002 WL 15652

*

5.

The court cited the Advisory

Committee's Notes to the 1993 Amendments to Rule 26 of the Federal Rules of Civil
Procedure and quoted:
'[L]itigants should no longer be able to argue that materials furnished to their
experts to be used in forming their opinions-whether or not ultimately relied on by
the expert-are privileged or otherwise protected from disclosure.'

us. Fidelity & Guar. Co., 2002 WL 15652 * 7.
In re Pioneer Hi-Bred Intern., Inc., 238 F.3d 1370 (8 th Cir. 2001), the Eighth

Circuit Court of Appeals held that "fundamental fairness" requires any disclosure to a
testifying expert of privileged or protected material in connection with his testimony
constitutes a waiver of the attorney-client and work product privilege to the same extent
as with any other disclosure. The court also referred to the 1993 Amendments to Rule 26
of the Federal Rules of Civil Procedure and stated:
[T]he 1993 amendments to Rule 26 of the Federal Rules of Civil Procedure make
clear that documents and information disclosed to a testifying expert in
connection with his testimony are discoverable by the opposing party, whether or
not the expert relies on the documents and infoimation in preparing his report.
Rule 26(a)(2) requires that the testifying expert's report "contain a complete
statement of all opinions to be expressed and the basis and reasons therefor; the
data or other information considered by the witness in forming the opinions; .... "
The accompanying Advisory Committee Note explicitly states that "[t]he report is
to disclose the data and other information considered by the expert.... Given this
obligation of disclosure, litigants should no longer be able to argue that materials
furnished to their experts to be used in forming their opinions-whether or not
ultimately relied upon by the expert-are privileged or otherwise protected from
disclosure when such persons are testifying or being deposed." (Citation
omitted). The revised rule proceeds on the assumption that fundamental fairness
requires disclosure of all information supplied to a testifying expert in connection
with his testimony. Indeed, we are quite unable to perceive what interests would
be served by permitting counsel to provide core work product to a testifying
expert and then to deny discovery of such material to the opposing party.
In re Pioneer Hi-Bred Intern., Inc., 238 F.3d at 1375 (emphasis added).
III
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In Musselman v. Phillips, 176 F.R.D. 194 (D.Md. 1997), the court held that when
an attorney furnishes work product to an expert witness retained for purpose of providing
opinion testimony, then the opposing party is entitled to discover such communication.
The court also discussed the 1993 Amendments to Rule 26 of the Federal Rules of Civil
Procedure and the status of case law:
Based largely on the Advisory Committee's Note to Rule 26(a)(2)(B), a number of
courts and commentators have accordingly concluded that if an attorney provides
work product to an expert who considers it in forming opinions which he or she
will be testifying to at trial, this information is no longer privileged and must be
disclosed.
See, e.g., 8 Charles A. Wright, Arthur R. Miller, & Richard L.
Marcus, Federal Practice and Procedure § 2016.2, at 250 (1994) ("At least with
respect to experts who testify at trial, the disclosure requirement of Rule 26(a)(2),
adopted in 1993, was intended to predetermine further discussion and mandate
disclosure despite [the work product] privilege.") ... ("Both the [1993
Amendments to the Federal Rules] and the Advisory Committee Notes indicate
that materials supplied to an expert are subject to discovery.").

Musselman, 176 F.R.D. 194 at 197-198. In Doe v. Luzerne County, 2008 WL 2518131
(M.D.Pa. 2008), the court held that work-product privilege protection is waived when an
attorney discloses privileged documents to an expert witness that considers, relies upon
and cites the documents in writing an expert report. The privileged documents are
required to be produced to the opposing party.
In CP Kelco

u.s.

Inc. v. Pharmacia Corp.,' 213 F.R.D. 176 (DDel. 2003), the

district court also held that a party is required to produce documents protected by the
attorney-client privilege when it provides the documents to an expert witness that offers.
In the context of an assertion of privilege, the inviolability of that rule is of
fundamental importance. It would be manifestly unfair to allow a party to use the
privilege to shield information which it had deliberately chosen to use offensively,
as Pharmacia did in this instance when it used the allegedly privileged documents
to arm its expert for testimony. (See Fed.R.Civ.P. 26(b)(4)(a) and Advisory
Committee note.) Hence the truism that a privilege cannot be used as both a
shield and a sword. See United States v. Rylander, 460 U.S. 752, 758, 103 S.Ct.
1548,75 L.Ed.2d 521 (1983). The non-legal equivalent of that truism is equally
to the point: "You can't have it both ways." Having chosen to use the information
REED TAYLOR'S MOTION TO COMPEL
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offensively, any privilege Pharmacia might have claimed to defend the
information from disclosure is, and remains, waived.

CP Kelco Us. Inc., 213 F.R.D. 176 at 179 (emphasis added).
In State ex rei. Tracy v. Dandurand, 30 S.W.3d 831 (Mo. 2000), the court held
that a party waives the attorney-client privilege as to documents provided to an expert
witness who testifies and the opposing party is entitled to the production of all of the
materials provided to the expert.
Rule 56.01(b)(4) [Missouri denomination of Rule 26(b)(4)] should be read to
require production of all of the materials provided to the expert. To hold
otherwise would allow the expert witness or the party retaining the expert witness
to select which documents to produce after the expert has reviewed the documents
in preparation for the expert's testimony .. .It is appropriate, at deposition or trial,
to cross-examine an expert witness as to information provided to the expert that
may contradict or weaken the bases for his or her opinion regardless of whether
the expert relied upon or considered the information.

State ex reI. Tracy, 30 S.W.3d at 835.
In Gall v. Jamison, 44 P.3d 233 (Colo. 2002), the Colorado Supreme Court, en

bane, held that privileged materials lose their privileged status when disclosed to, and
considered by, a testifying expert.

In a scholarly and comprehensively considered

opinion, the court stated:
A 1993 amendment to Rule 26 of the Federal Rules of Civil Procedure and a
parallel 1995 amendment to its Colorado counterpart mandate full disclosure of
the materials considered by an expert witness, even if the materials include
attorney work product.
The plain language of the amended Rule, the
accompanying advisory committee's note, policy considerations, and the weight
of authority compel the conclusion that privileged materials lose their privileged
status when disclosed to, and considered by, a testifying expert.

Gall, 44 P.3d at 234.

The Colorado Supreme Court also specifically addressed and

rejected the disclosing party's argument that an in camera inspection of the disclosed
documents was an available alternative:

REED TAYLOR'S MOTION TO COMPEL
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Strong public policy considerations support a construction of Rule 26(a)(2)
favoring broad disclosure. A bright-line rule promotes efficiency, fairness, and
the truth seeking process. Requiring trial courts to review every expert
communication in camera to determine the appropriate degree of disclosure, on
the other hand, simply foments needless discovery battles, undercuts the truth
seeking principles of the rules of civil procedure, and wastes scarce judicial
resources.
A bright-line rule preserves judicial economy by obviating the need for a judge to
consider whether counsel's communications to retained experts contain work
product.
Gall, 44 P.3d at 239 (emphasis added).

Lastly, because of its succinct and instructive nature, the guidance offered to
attorneys in Law and Practice of Insurance Coverage Litigation § 24:39 (2008) is
mentioned.

After stating that there "are three important guidelines" for disclosing

documents to an expert witness, the first guideline is stated:
First, counsel must consider whether the document to be provided is subject to
any privilege because providing the document to the expert will constitute a
waiver of that privilege. Certainly, an expert should not be provided with any of
counsel's privileged communications with the client, or work-product, unless you
are taking the extremely unusual step of waiving such privileges.
Law and Practice ofInsurance Coverage Litigation § 24:39 (2008) (emphasis added).
Here, the John Taylor, AlA Services, AlA Insurance, and Crop USA all submitted
expert reports by and through their attorneys. Connie Taylor, James Beck and Corrine
Beck filed a Joinder opposing disqualification. They have all waived their attorney-client
privilege and all documents must be produced that have been provided to or relied upon
by the experts, including, all notes and related documents.

III
III
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III. CONCLUSION
For the reasons articulated above, the Court should grant Reed Taylor's Motion to
Compel Production of Documents Provided to Expert Witnesses John Straight and
Thomas Morgan. The Defendants should be ordered to produce all documents provided
to Thomas Morgan and John Straight and their notes, in particular, all documents listed in
their Affidavits.
For the same reasons set forth above, the Motion for In Camera Review should be
denied because the Defendants have waived any privilege.
DATED: This 15 th day of October, 2008.

Ned A. Cannon
Michael S. Bissell
Attorneys for Plaintiff Reed 1. Taylor
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISB No. 2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, VVA 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed 1. Taylor
IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Case No.: CV-07-00208
Plaintiff,
v.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an
Idaho corporation; R. JOHN TAYLOR and
CONNIE TAYLOR, individually and the
community property comprised thereof;
BRYAN FREEMAN, a single person; JOLEE
DUCLOS, a single person; CROP USA
INSURANCE AGENCY, INC., an Idaho
Corporation; and JAMES BECK and
CORRINE BECK, individually and the
community property comprised thereof;

SUPPLEMENTAL AFFIDAVIT OF
RODERICK C. BOND IN SUPPORT OF
REED TAYLOR'S MOTION TO SHORTEN
TIME AND MOTION TO COMPEL
PRODUCTION OF DOCUMENTS
PROVIDED TO EXPERT VVITNESSES

Defendants.
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STATE OF IDAHO

)
) ss:
COUNTY OF NEZ PERCE )
I, Roderick C. Bond, being first duly sworn on oath, deposes and says:
1.

I am over the age of eighteen years, competent to testify in court, one of

the attorneys for the plaintiff Reed 1. Taylor ("Reed Taylor") in this action, and make
this Affidavit based upon my personal knowledge.
2.

I am licensed to practice law in the state of Washington, a resident of the

state of Washington, and was admitted as an attorney on this case Pro Hac Vice.
3.

Attached as Exhibit F are pertinent pages of the Reed Taylor's First Set of

Requests for Production to Defendant Crop USA Insurance Agency, Inc., which were
served on November 28,2007.
4.

Attached as Exhibit G are pertinent pages of Reed Taylor's First Set of

Requests for Production to Defendants James Beck and Corrine Beck, which were served
on March 26, 2008.
5.

Attached as Exhibit H are pertinent pages of Reed Taylor's First Set of

Requests for Production to Connie Taylor, which were served on October 21, 2007.
6.

Attached as Exhibit I is a list of unexhaustive documents that

should be ordered to be produced that were set forth in the Affidavit of John
Strait and Affidavit of Thomas Morgan.
DATED: This 15 th day of October, 2008.

Roderi
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SUBSCRlBED AND SWORN to before me this 15 th day of October, 2008.
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CERTIFICATE OF SERVICE
I, Roderick C. Bond, declare that, on the date indicated below, I served a true and
correct copy of the Motion to Compel Production of Documents Provided to Expert
Witnesses and Preliminary Response in Opposition to Motion for In Camera Review and
the Supplemental Affidavit of Roderick C. Bond (with Exhibits) on the following parties
via the method indicated below:

David A. Gittins
Law Office of David A. Gittins
P.O. Box 191
Clarkston, WA 99403
Attorney for Defendants JoLee Duclos and
Bryan Freeman

Via:
( )
( )
( )
( )
(X)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)

Via:
Michael E. McNichols
Clements Brown & McNichols
321 13th Street
Lewiston,ID 83501
Attorney for R. John Taylor

( )
( )
( )
( )
(X)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)

Via:
David R. Risley
Randall, Blake & Cox
1106 Idaho St.
Lewiston, ID 83501
Attorney for Connie Taylor, James Beck and
Corrine Beck

( )
( )
( )
( )
(X)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)

Via:
Gary D. Babbitt
D. John Ashby
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617
Attorneys for AlA Services, AlA Insurance, and
Crop USA Insurance Agency

( )
( )
( )
( )
(X)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)
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Roderick C. Bond
Ned A. Cannon, ISBA #2331
SMITH, CANNON & BOND PLLC

Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
Paul R. Cressman, Jr., ISBA #7563
AHLERS & CRESSMAN PLLC

Attorneys for Plaintiff
999 Third Avenue, Suite 3100
Seattle, Washington 98104-4088
Telephone: (206) 287-9900
Fax: (206) 287-9902
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED J. TAYLOR, a single person,
Plaintiff,
v.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TAYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208
PLAINTIFF'S FIRST SET OF
REQUESTS FOR PRODUCTION
AND FIRST SET OF
INTERROGATORIES TO
DEFENDANT CROP USA
INSURANCE AGENCY, INC.

Defendants.

TO:

CROP USA INSURANCE AGENCY, INC., Defendant; and GARY D.
BABBITT and D. JOHN ASHBY, its attorneys;

EXHIBIT

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION
AND FIRST SET OF INTERROGATORIES TO DEFENDANT CROP USA -1
SUPPLEMENTAL AFFIDAVIT OF RODERICK C. BOND
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including the amount of any such damages, which Crop USA contends that it has against
Reed Taylor.
RESPONSE:

REQUEST FOR PRODUCTION NO. 44: As to each expert witness you expect to call
at trial, produce all documents that relate in any way to:
a.

The biographies, curriculum vitae, or resumes for each expert;

b

Copies of all correspondence, engagement letters, and all other documents
exchanged between your expert and you and between your expert and
your attorney; and

c

Copies of all expert reports relevant, including all drafts of all such
reports.

RESPONSE:

REQUEST FOR PRODUCTION NO. 45: Produce documents that evidence, refer, or
relate in any way to all of Crop USA's pro forma financial statements and documents
pertaining to forecasted future financial performance of Crop USA.
RESPONSE:

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION
AND FIRST SET OF INTERROGATORIES TO DEFENDANT CROP USA -24
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REQUEST FOR PRODUCTION NO. 86: Produce all documents that evidence, refer,
or relate in any way to the purchase or sale of shares or assets of Pacific Empire Holdings
Corporation (or any portion thereof) by Crop USA.
RESPONSE:

REQUEST FOR PRODUCTION NO. 87: Produce all documents that evidence, refer,
or relate in any way to financial statements prepared by you, prepared on your behalf,
submitted to any lender or financial institution, or submitted to any prospective or actual
lender or investor (including individuals).
RESPONSE:

REQUEST FOR PRODUCTION NO. 88: Produce all documents that evidence, refer,
or relate in any way to all Joint Defense Agreements or any other defense agreement or
arrangement pertaining to any individual, joint or combined legal representation of any of
the Defendants in this lawsuit.
RESPONSE:

REQUEST FOR PRODUCTION NO. 89: Produce all documents that evidence, refer,
or relate in any way to the termination of employment, resignation, or termination of
services of your past employees, independent contractors, accountants, auditors, directors

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION
AND FIRST SET OF INTERROGATORIES TO DEFENDANT CROP USA -39
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REQUEST FOR PRODUCTION NO. 110: Produce all non-privileged documents that
evidence, refer, or relate in any way to any correspondence, agreements, or
communications to or from any attorney or representative at Hawley, Troxell Ennis &
Hawley LLP (including, without limitation, all agreements, prospectuses and any other
security filings received or drafted by any such attorney or representative).
RESPONSE:

REQUEST FOR PRODUCTION NO. 111:

Produce all documents that evidence,

refer, or relate in any way to any agreements, correspondence or communications
between you and any of your accountants or auditors.
RESPONSE:

REQUEST FOR PRODUCTION NO. 112:

Produce all documents that evidence,

refer, or relate in any way to any correspondence or communications between you and
Richard A. Riley or any attorney or representative from the law firm that Richard A.
Riley was employed (including, without limitation, all agreements, opinion letters,
prospectuses and any other security filing drafted or received by the Richard Riley's law
firm, any other attorney at Richard A. Riley's law firm or any representative of his firm).
RESPONSE:

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION
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REQUEST FOR PRODUCTION NO. 113:

Produce all documents that evidence,

refer, or relate in any way to any correspondence or communications between you and
any attorney or representative from Quarles & Brady LLP (including, without limitation,
all agreements, opinion letters, prospectuses and any other security filing received or
drafted by any such attorney or representative).

RESPONSE:

REQUEST FOR PRODUCTION NO. 114:

Produce all documents that evidence,

refer, or relate in any way to any correspondence or communications between you and
any attorney or representative from any law firm not specifically requested by name in
any other Requests for Production (including, without limitation, all agreements, opinion
letters, prospectuses and any other security filing received or drafted by any such attorney
or law firm representative).

RESPONSE:

REQUEST FOR PRODUCTION NO. 115:

Produce all documents that evidence,

refer, or relate in any way to all communications, agreements, correspondence or
transactions between you and Randal Lamberjack or any of his agents, attorneys,
accountants, or representatives.

RESPONSE:

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION
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USA.
RESPONSE:

REQUEST FOR PRODUCTION NO. 120:

Produce all documents that evidence,

refer, or pertain to the termination of any employment agreements between Crop USA
and R. John Taylor and Crop USA and any other officers of Crop USA.
RESPONSE:

REQUEST FOR PRODUCTION NO. 121:
refer,

relate in any

way to

all

Produce all documents that evidence,

communications,

agreements,

arrangements,

correspondence or transactions between you (See above definition for "you") and Connie
Taylor or any of her agents, accountants, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 122:
refer,

relate in

any way to

all

Produce all documents that evidence,

communications,

agreements,

arrangements,

correspondence or transactions between you (See above definition for "you") and James
Beck or any of his agents, accountants, attorneys or representatives.
RESPONSE:
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RESPONSE:

REQUEST FOR PRODUCTION NO. 132:

Produce all documents that evidence,

refer, or relate in any way to all of Crop USA's investments, acquisition or sale of shares,
acquisition or sale of any equity instrument, or acquisition or sale of any debt instrument
of any corporation, person, or entity.

RESPONSE:

REQUEST FOR PRODUCTION NO. 133:

Produce all documents that evidence,

refer, or relate in any way to all internal or external audits (whether such audit only
pertains to certain account(s) or items, or a full audit of all accounts or items) of Crop
USA.

RESPONSE:

REQUEST FOR PRODUCTION NO. 134:

Produce all documents that evidence,

refer, or relate in any way to all documents provided or reviewed at board meetings or
advisory board meeting of Crop USA (including, without limitation, documents relating
to all formal and informal meetings or discussions).

RESPONSE:

PLAINTIFF'S FIRST SET OF REQUESTS FOR PRODUCTION
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REQUEST FOR PRODUCTION NO. 135:
refer,

relate

in

any

way to

all

Produce all documents that evidence,

communications,

agreements,

arrangements,

correspondence or transactions between you (See above definition for "you") and Mike
Jones or any of his agents, attorneys, accountants, or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 136:
refer,

relate

in

any

way to

all

Produce all documents that evidence,

communications,

agreements,

arrangements,

correspondence or transactions between you (See above definition for "you") and Kent
Petersen or any of his agents, attorneys or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 137:
refer,

relate

in

any

way

to

all

Produce all documents that evidence,

communications,

agreements,

arrangements,

correspondence or transactions between you (See above definition for "you") and Jerry
Andersen or any of his agents, attorneys, accountants, or representatives.
RESPONSE:

REQUEST FOR PRODUCTION NO. 138:
refer,

relate

in

any way to

all

Produce all documents that evidence,

communications,

agreements,

arrangements,
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REQUEST FOR PRODUCTION NO. 161:

Produce all documents that evidence,

refer, relate in any way to all of Crop USA's formation documents, Bylaws, Shareholder
Agreements, name changes, capital contributions, and funding from shareholders or
outside sources (including, without limitation, all modifications, amendments and
addendums to the foregoing documents).
RESPONSE:

DATED: This 28 th day of November, 2007.
SMITH, CANNON & BOND PLLC
AHLERS & CRESSMAN PLLC

By:~~~~~~~~~~~~_

Roderick C. Bond
Ned A. Cannon
Paul R. Cressman, Jr.
Attorneys for Plaintiff
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AND FIRST SET OF INTERROGATORIES TO DEFENDANT CROP USA -63
SUPPLEMENTAL AFFIDAVIT OF RODERICK C. BOND

RODERICK C. BOND
NED A. CANNON, ISBA #2331
SMITH, CANNON & BOND PLLC
Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
DEAN WULLENW ABER, ISBA #2506
WULLENWABER LA W FIRM
Attorneys for Plaintiff
th
703 8 Street
Lewiston,ID 83501
Telephone: (208) 743-8981
Fax: (208) 743-9442
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED J. TAYLOR, a single person,
Plaintiff,
v.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TAYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208
PLAINTIFF REED TAYLOR'S FIRST
SET OF REQUESTS FOR
PRODUCTION, FIRST SET OF
INTERROGATORIES, AND FIRST
SET OF REQUESTS FOR
ADMISSION TO DEFENDANTS
JAMES BECK AND CORRINE BECK

Defendants.
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agreements, sale agreements, appraisals, and all related documents).
RESPONSE:

REQUEST FOR PRODUCTION NO. 16: Produce all financial statements and balance sheets
for AIA Services, AIA Insurance or Crop USA which have not been produced by the respective
corporation.
RESPONSE:

REQUEST FOR PRODUCTION NO. 17: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in
any way to all Joint Defense Agreements or any other defense agreement or arrangement of any
type pertaining to any individual, joint or combined legal representation of you or any of the
Defendants in this lawsuit.
RESPONSE:

REQUEST FOR PRODUCTION NO. 18: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that have not been produced by
AlA Insurance or AIA Services that evidence, refer, or relate in any way to the $15 Million line
of credit loan to Crop USA from Lancelot Investors Fund, L.P. dated October 27, 2006

PLAINTIFF'S FIRST SET OF REQUESTS
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any communications, notes of communications, correspondence, or agreements between you and
any past or present officer, director or employee of AlA Services, AlA Insurance or Crop USA.
RESPONSE:

REQUEST FOR PRODUCTION NO. 28: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any correspondence, agreements, notes of communications, or communications to or from any
attorney or representative of Hawley, Troxell Ennis & Hawley LLP (including, without
limitation, all agreements, prospectuses and any other security filings received or drafted by any
such attorney or representative). Please produce a privilege log for all such documents received
after the date you became a member of the board of AlA Services and AlA Insurance in 2007.
RESPONSE:

REQUEST FOR PRODUCTION NO. 29: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any correspondence, agreements, notes of communications, or communications to or from any
attorney or representative at Clements, Brown and McNichols (including, without limitation, all
agreements, prospectuses and any other security filings received or drafted by any such attorney
or representative).
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correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
notes of communications, communications, agreements, arrangements, correspondence or
transactions between you (See above definition for "you") and Richard Campanaro or any of his
agents, attorneys, accountants, or representatives.

RESPONSE:

REQUEST FOR PRODUCTION NO. 63: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
actions taken by you to comply with all provisions in the Articles of Formation or Incorporation
(including any amendments thereto) and Bylaws (including any amendments thereto) of AlA
Services, AlA Insurance, or Crop USA (including, without limitation, provisions relating to the
guarantee of loans of entities which are not wholly owned subsidiaries of AlA Services and
actions required to be taken by board members in instances of conflicts of interest).

RESPONSE:

REQUEST FOR PRODUCTION NO. 64: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to
tolling agreements executed by you or any of the defendants in this action.

RESPONSE:

PLAINTIFF'S FIRST SET OF REQUESTS
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REQUEST FOR PRODUCTION NO. 68: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
any and all complaints, concerns, or any other communications directed to you questioning Crop
USA, AIA Services, or AlA Insurance's accounting practices, transactions, stock transactions,
payables or receivables, asset transfers, litigation strategy or litigation decisions.
RESPONSE:

REQUEST FOR PRODUCTION NO. 69: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, support, demonstrate or relate
in any way to you complying with the fiduciary duties that you owe( d) to the shareholders and
creditors of AlA Insurance or AlA Services during the time periods in which you were a director
of AlA Services or AlA Insurance.
RESPONSE:

REQUEST FOR PRODUCTION NO. 70: Produce all non-privileged documents (See above
definition for "documents" e.g., notes, emails, electronic files, canceled checks, statements,
agreements, correspondence, letters, expert witness reports, etc.) that has been provided to you,
your attorney, your accountant or any other of your representatives have provided to any other
defendant, attorney for any defendant in this action, expert witness for any defendant in this
action, or any other representative of any defendant in this action.
PLAINTIFF'S FIRST SET OF REQUESTS
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INTERROGATORIES, AND FIRST SET OF
ADMISSIONS TO DEFENDANTS BECK - 34
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RESPONSE:

INTERROGATORY NO.3:

Identify each person you expect to call as an expert witness at

trial, the address and telephone number of each expert witness, the subject matter of each
expert's testimony, the substance of the facts and opinions to which each expert is expected to
testify, and a summary of the grounds for each opinion.
RESPONSE:

REQUEST FOR PRODUCTION NO. 71: As to each expert witness you expect to call at trial,
produce all documents that evidence, refer, or relate in any way to the following:
a.

The biographies, curriculum vitae, or resumes for each expert;

b

Copies of all correspondence, engagement letters, and all other documents
exchanged between you and any expert witnesses, your attorney and any expert
witnesses;

d.

All documents provided to any expert witness;

e.

All documents relied upon or utilized by any expert witnesses; and

c

Copies of all expert reports relevant, including all drafts of all such reports.

RESPONSE:

INTERROGATORY NO.4:

Identify each person you expect to call as a witness at trial, the

address and telephone number of each witness, and the subject matter of each witness'
testimony.
PLAINTIFF'S FIRST SET OF REQUESTS
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REQUEST FOR PRODUCTION NO. 88: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
the information requested or provided by you in the preceding Interrogatory.
RESPONSE:

DATED: This 26th day of March, 2008.

Byd

.....Roderick C. Bond
Ned A. Cannon
Attorneys for Plaintiff
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Roderick C. Bond
Ned A. Cannon, ISBA #2331
SMITH, CANNON & BOND PLLC

Attorneys for Plaintiff
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
Paul R. Cressman, Jr., ISBA #7563
AHLERS & CRESSMAN PLLC

Attorneys for Plaintiff
999 Third Avenue, Suite 3100
Seattle, Washington 98104-4088
Telephone: (206) 287-9900
Fax: (206) 287-9902
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TA YLOR, a single person,
Plaintiff,
v.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TA YLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208
PLAINTIFF'S FIRST SET OF
REQUESTS FOR PRODUCTION,
FIRST SET OF INTERROGATORIES,
AND FIRST SET OF REQUESTS FOR
ADMISSION TO DEFENDANT
CONNIE TAYLOR

Defendants.

PLAINTIFF'S FIRST REQUESTS FOR
PRODUCTION, FIRST
INTERROGATORIES, AND FIRST
ADMISSIONS TO CONNIE TAYLOR - 1

SUPPLEMENTAL AFFIDAVIT OF RODERICK C.

BO~

HI IT

REQUEST FOR PRODUCTION NO. 26: Produce all documents (See above definition for
"documents" e.g., notes, emails, canceled checks, statements, agreements, agreements, electronic
files, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any
way to financial statements prepared by you, prepared on your behalf, or submitted to any of
your lenders, financial institutions, prospective lenders or creditors, or any other party.
RESPONSE:

REQUEST FOR PRODUCTION NO. 27: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in
any way to all Joint Defense Agreements or any other defense agreement or arrangement of any
type pertaining to any individual, joint or combined legal representation of you or any of the
defendants in this lawsuit.
RESPONSE:

REQUEST FOR PRODUCTION NO. 28: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
agreements, correspondence, letters, expert witness reports, etc.) that have not been produced by
AIA Insurance or AlA Services that evidence, refer, or relate in any way to the $15 Million line
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correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
actions taken by you to comply with all provisions in the Articles of Fonnation or Incorporation
(including any amendments thereto) and Bylaws (including any amendments thereto) of AlA
Services, AlA Insurance, or Crop USA (including, without limitation, provisions relating to the
guarantee of loans of entities which are not wholly owned subsidiaries of AlA Services and
actions required to be taken by board members in instances of conflicts of interest).

RESPONSE:

REQUEST FOR PRODUCTION NO. 81: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to
tolling agreements executed by you or any of the defendants in this action.

RESPONSE:

REQUEST FOR PRODUCTION NO. 82: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, relate in any way to all
proxies for shares of AlA Insurance.

RESPONSE:
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REQUEST FOR PRODUCTION NO. 92: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that you, your attorney, your accountant or
any other of your representatives have provided to any other defendant, attorney for any
defendant in this action, expert witness for any defendant in this action, or any other
representative of any defendant in this action.
RESPONSE:

INTERROGATORY NO.7:

Identify each person you expect to call as an expert witness at

trial, the address and telephone number of each expert witness, the subject matter of each
expert's testimony, the substance of the facts and opinions to which each expert is expected to
testify, and a summary of the grounds for each opinion.
RESPONSE:

REQUEST FOR PRODUCTION NO. 93: As to each expert witness you expect to call at trial,
produce all documents that evidence, refer, or relate in any way to the following:
a.

The biographies, curriculum vitae, or resumes for each expert;
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b

Copies of all correspondence, engagement letters, and all other documents
exchanged between you and any expert witnesses, your attorney and any expert
witnesses;

d.

All documents provided to any expert witness;

e.

All documents relied upon or utilized by any expert witnesses; and

c

Copies of all expert reports relevant, including all drafts of all such reports.

RESPONSE:

INTERROGATORY NO.8:

Identify each person you expect to call as a witness at trial, the

address and telephone number of each witness, and the subject matter of each witness'
testimony.
RESPONSE:

REQUEST FOR PRODUCTION NO. 94: Produce all documents (See above definition for
"documents" e.g., notes, emails, electronic files, canceled checks, statements, agreements,
correspondence, letters, expert witness reports, etc.) that evidence, refer, or relate in any way to
the information requested or provided by you in the preceding Interrogatory.
RESPONSE:

PLAINTIFF'S FIRST REQUESTS FOR
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DATED: This 21 st day of October, 2007.
SMITH, CANNON & BOND PLLC
AHLERS & CRESSMAN PLLC

By:~__~~~~~~~~~~~

Roderick C. Bond
Ned A. Cannon
Paul R. Cressman, Jr.
Attorneys for Plaintiff

VERIFICATION
STATE OF IDAHO

)

) ss.
COUNTY OF NEZ PERCE )
I, Connie Taylor, being first duly sworn on oath, deposes and says:
I have read the contents of the above Answers and Responses to Reed Taylor's First Set
of Requests for Production of Documents, First Set Interrogatories and First Set of Requests for
Admission, know the contents of thereof, and certify that the above Responses and Answers are
true and accurate to the best of my knowledge and belief.

Connie Taylor
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Engagement letter from John Taylor to Michael E. McNichols (hereafter "McNichols"),
dated March 1, 2007.
Letter confirming John Taylor's individual retention of McNichols, dated April 20, 2007.
Standstill and Tolling Agreement among Defendants AlA Services, AA Insurance, and
John Taylor, effective May 2,2007.
Joint Defense Agreement among defendants' counsel, effective May 17,2007
Correspondence dated May 1, 2007, from Hawley Troxell to Directors of AlA Services
Corporation and AlA Insurance, Inc.
Correspondence dated May 1,2007, from Hawley Troxell to Directors of Crop USA
Insurance Agency, Inc.
Correspondence dated April 19, 2007, from Hawley Troxell to John Taylor c/o Michael
McNichols.
Correspondence dated April 18, 2007, from Hawley Troxell to JoLee Duclos and Bryan
Freeman c/o David A. Gittens.
Standstill and Tolling Agreement dated May 2, 2007 among AlA Insurance, Inc., AlA
Services Corporation and R. John Taylor.
Standstill and Tolling Agreement dated May _,2007 among AlA Insurance, Inc., AlA
Services Corporation, JoLee Duclos and Bryan Freeman.
Joint Defense Agreement effective as of May' 17,";2:007 among AlA Insurance, Inc., AlA
Services Corporation, R. John Taylor, JoLee Duclos and Bryan Freeman.
Correspondence dated as of November 1,2007, from Hawley Troxell to Directors of AlA
Services Corporation and AlA Insurance, Inc.
Correspondence dated as of November 1,2007, from Hawley Troxell to Directors of
Crop USA Insurance Agency, Inc.
Correspondence dated as of November 1,2007, from Hawley Troxell to R. John Taylor
c/o Michael McNichols.
Correspondence dated as of November 1,2007, from Hawley Troxell to David A.
Gittens.
Correspondence dated as of Nobember 1,2007, from Hawley Troxell to Jonathan D.
Hally

IT

-,-l/2fi2.
-L-

Amended Joint Defense Agreement dated as of November 1, 2007 among AlA
Insurance, Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John
Taylor, JoLee Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
Amended and Restated Standstill and Tolling Agreement among AlA Insurance, Inc.,
AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John Taylor, JoLee
Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
Addendum to Amended Joint Defense Agreement dated as of July 24, 2008 among AlA
Insurance, Inc, AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John
Taylor, JoLee Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
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James 1. Gatziolis
Charles E. Harper
Quarles & Brady LLP
Citigroup Center, 500 West Madison Street
Suite 3700
Chicago, IL 60661-2511
Attorneys for Crop USA Insurance Agency

Via:
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(X) Email (pdf attachment)

Signed this 15 th day of October, 2008, at Lewiston, Idaho.
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Gary D. Babbitt, ISB No. 1486
D. John Ashby, rSB No. 7228
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: gdb@hteh.com
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Attomeys for AIA Services Corporation,
AlA Insurance, Inc., and CropUSA
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
)
)
Plaintiff,
)
vs.
)
)
AIA SERVICES CORPORATION, an Idaho )
corporation; AlA INSURANCE, INC., an
)
Idaho corporation; R. JOHN TAYLOR and
)
CONNIE TAYLOR, individually and the
)
community property comprised thereof;
)
BRYAN FREEMAN, a single person; JOLEE )
DUCLOS, a single person; CROP USA
)
)
INSURANCE AGENCY, INC., an IdallO
Corporation; and JAMES BECK and
)
CORRINE BECK, individually and the
)
community property comprised thereof,
)
)
Defendants.
)
)

REED J. TAYLOR, a single person,

Case No. CV-07-00208
REPLY MEMORANDUM IN SUPPORT
OF MOTION TO SUBMIT
DOCUMENTS IN CAMERA AND
UNDER SEAL, AND IN OPPOSITION
TO REED TAYLOR'S MOTION TO
COMPEL

-----------------------------)

AIA SERVICES CORPORATION, an Idaho )
corporation; and AlA INSURANCE, INC., an )
)
REPLY MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT DOCUMENTS IN
CAMERA AND UNDER SEAL, AND IN OPPOSITION TO REED TAYLOR'S MOTION TO J I ?
1J
COMPEL - 1
'1 ,,-,
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Idaho corporation,
Counterclairnants,
vs.
REED J. TAYLOR, a single person,
Counterdefendant.
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)
)
)
)
)
)
)
)

AlA Services Corporation and AIA Insurance, Inc., by and through their counsel of
record, Hawley Troxell Ennis & Hawley LLP, submit this reply memorandum in suppOli of their
motion to submit documents in camera and under seal and in opposition to Reed Taylor's motion
to compel.

I. INTRODUCTION
Rather than filing a timely opposition to AlA's pending Motion To Submit Documents In

Camera and Under Seal, Reed Taylor has moved to compel production of the very same
documents that were placed at issue in the already pending motion. In doing so, Reed Taylor
wholly ignores the authorities cited in AIA' s motion, ignores the applicable Idaho Rules of Civil
Procedure and relies only on the inapplicable Federal Rules of Civil Procedure. For the reasons
set forth previously and as discussed below, the privileged Representation Agreements should be
considered only by the Court in camera and should not be provided to Reed Taylor.

n.ARGUMENT
As explained fully ill AIA's opening brief, the Representation Agreements are protected
by attorney-client privilege, common interest privilege and attorney work product privilege, as
well as Rule S02(b) of the Idaho Rules of Evidence; and those documents should not be
disclosed to Reed Taylor. See Comment to I.R.E. 502(b) (explaining that "IRE 502 is intended
to provide that when clients who share a common interest in a legal matter are represented by
REPLY MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT DOCUMENTS IN
CAMERA AND UNDER SEAL, AND IN OPPOSITION TO REED TA YLOR' S MOTION TO J
COMPEL - 2
'1

'leu _
-{lP

400D5.0006.1319040.2

ilo...VVJ.X:;Y

.l.l..VhO..L..L

J..V/J..OfL.VVO

'±;'±O

r'f\\..T.t::.

'±/.l.l

different lawyers they can communicate with each other in an effmi to develop a joint strategy or
otherwise advance their interests, and their communications in that endeavor will be
privileged"); Boyd v. Comdata Network Inc., 88 S.W.3d 203, 217 (Teilll. Ct. App. 2002) ("[T]he
compelled disclosme of the existence of a joint defense agreement is an improper intrusion into
the preparation of a litigant's case, ... , and the joint defense agreements are themselves
privileged.") (citing Waller v. Financial Corp. ofAm., 828 F.2d 579, 584 (9th Cir. 1987).
"Thus, while the courts may review joint defense agreements in chambers, the agreements are
not discoverable by other parties." ld
Reed Taylor does not even contest the conclusion that the Representation Agreements are
privileged, thus conceding the issue. Instead, Reed Taylor asserts that the privilege has been
waived because the Representation Agreements were provided to Professor Strait, the expert
retained by Hawley Troxell to opine on Reed Taylor's motion to disqualify. In asserting that the
privilege has been waived, Reed Taylor ignores the clear language of the applicable Idaho Rules
of Civil Procedure, instead focusing on the inapplicable Federal Rules of Civil Procedure.
While federal courts (under circumstances not analogous to those presented here)
conclude that providing privileged materials to an expert who will testify at trial on the
substantive issues germane to the case generally waives the privilege, that conclusion applies
only to federal courts subject to the Federal Rules of Civil Procedure. As made clear in Reed
Taylor's brief, the 1993 amendment to Federal Rule of Civil Procedure 26 and the advisory note
mandate this general conclusion.
However, the Idaho Rules of Civil Procedure not only omit any comparable advisory
note, but the clear language of the applicable Idaho mle is contrary to the Federal rule. IdallO
Rule of Civil Procedme 26(b)(1) limits the scope of discovery as follows:
REPL Y MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT DOCUMENTS IN
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Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending
action, whetller it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party, , ,

Id. (emphasis added), Thus, under the general discovery rule, privileged documents are not
discoverable,
Rille 26(b)( 4), in tum, addresses what materials provided to an expeli witness are
discoverable, specifically incorporating Rule 26(b)(1)'s general limitations on the scope of
discovery:
Discovery of facts known and opinions held by experts expected to
testify, otherwise discoverable under the provisions of subdivision
®ill of this rule and acquired or developed in anticipation of
litigation or for trial, may be obtained by intelTogatory and/or
deposition, ...

Id. (emphasis added).
Rule 26(b)(4), unlike ilie Federal rule, specifically limits discovery of materials provided
to expert witnesses to materials "oilierwise discoverable under the provisions of subdivision
(b)(1)." As set forth above, subdivision (b)(1) does not allow for discovery of privileged
materials. Therefore, privileged documents provided to an expert are not discoverable lmder tbe
clear language of the Idaho Rules of Civil Procedure.
Even if this case were controlled by the Federal rules, the Representation Agreements
would not be discoverable under the circumstances presented here. Each of the cases cited by
Reed Taylor involves circumstances where an expert witnesses is provided otherwise privileged
materials for purposes of testimony (1) at trial, and (2) on a substantive matter at issue in the
litigation. Here, professor Strait is not (and never will) provide testimony at trial in this case.
Instead, he has provided an expert witness affidavit only for purposes ofPlaintifi's motion to
RBPL Y .MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT DOCUMENTS IN
CAMERA AND UNDER SEAL, AND IN OPPOSITION TO REED TAYLOR'S MOTION TO 11"7'q?
COMPEL - 4
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disqualifY. But for Plaintiff having called counsel's conduct into question, the Representation
Agreements would not have been disclosed to an expert.
More importantly, the issues on which Professor Strait has opined have absolutely
nothing to do with the merits of this case. The claims and defenses at issue in this case focus on
whether AlA has breached contractual obligations to Reed Taylor and other related claims.
Professor Strait has not (and never will) opine as to any matter related to the claims or defenses
of the parties. Instead, he has offered an opinion strictly limited to whether Hawley Troxell has
breached the rules of ethics. Professor Strait has offered an opinion only on a collateral question
dealing with lawyer ethics, not an opinion dealing 'with the merits ofthe claims and defenses
between Reed Taylor and the defendants in this case. Thus, the cases cited by Reed Taylor are
inapplicable. See, e.g., A1usselman v. Phillips, 176 F.R.D. 194, 197-98 (D. Md. 1997) ("[I]f an
attomey provides work product to an expert who considers it in forming opinions which he or
she will be testifYing to at trial, this information is no longer privileged") (cited at p. 6 of
Plaintiff's Memorandum); 8 Federal Practice and Procedure § 2016.2 CAt least with respect to
experts who testify at trial, the disclosure requirement of Rule 26 (a)(2), adopted in 1993, was
intended to predetermine further discussions and mandate disclosme despite [the work product
privilege].") (cited at p. 6 of Plaintiffs Memorandum).
Moreover, Reed Taylor's contention that AlA has voluntarily waived the privilege by
using the privilege as a sword and a shield is flatly wrong. AlA has 110t voluntarily raised its
privileged Representation Agreements as an issue in tIllS case. Instead, Reed Taylor has made
them an issue by filing his frivolous motion to disqualifY. By contending that Hawley Troxell
has breached ethical rules and that Hawley Troxell's clients have not given informed consent
with regard to any potential conflicts, Reed Taylor has forced Hawley Troxell to defend itself.
REPL Y MEMORANDUM IN SUPPORT OF MOTION TO SUBMlT DOCUMENTS IN
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Reed Taylor's motion to disqualify has forced Hawley Troxell to disclose, consistent with Rule
1.6 ofibe Idal:lO Rules of Professional Conduct, celtain privileged documents that establish the
informed consent to its representation of the corporate defendants. Rule 1.6 generally prohibits a
lawyer from revealing infonnation relating to the representation of the client, but penuits a
lawyer "to reveal infonnation relating to representation of a client to the extent the lawyer
reasonably believes necessary ... to respond to allegations in any proceeding conceming the
lawyer's representation of a client .... " See IRPC 1.6(b)(5).
Comment 14 to IRPC 1.6 admonishes that disclosure of confidential information relating
to the representation «should be no greater than the lawyer reasonably believes necessary to
accomplish the purpose." More specifically:
If the disclosure will be made in connection with a judicial
proceeding, the disclosure should be made in a manner that limits
access to the infonnation to the tribunal or other persons having a
need to know it and appropriate protective orders or other
arrangements should be sought by the lawyer to the fullest exient
practicable.
Id. (emphasis added)

Hawley Troxell has done exactly what the Idaho Rules of Professional Conduct suggest.
Hawley Troxell has requested tat the Representation Agreements be submitted to the Court for in
camera inspection. As explained in the mUltiple authorities cited previously to the Court (to

which Reed Taylor offered no response), SUbmitting privileged documents under seal and for in
camera review is an appropriate way to comply with Ru1e 1.6 in the context of a motion to

disqualify. See also Spratley v. State Farm Mut. Auto. Ins. Co., 78 P.3d 603, 610 (Utah 2003)
(analyzing Rule 1.6 in the context of a motion to disqualify and explaining that "[t]be trial court
has numerous tools it must employ to prevent unwarranted disclosure of the confidential
REPL Y MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT DOCUMENTS IN
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information, including the use of sealing and protective orders, limited admissibility of evidence,
orders restricting the use of testimony in successive proceedings, and, where appropriate, in
camera proceedings."). To permit Reed Taylor to have access to the plivileged Representation
Agreements under these circumstances would subvert the intent of Rule 1.6 to afford maximum
protection of the client's right to maintain the confidentiality of privileged documents.
Furthermore, it would condone Plaintiffs scheme to obtain otherwise privileged documents
through the filing of a frivolous motion to disqualify.
Finally, it should be noted that there is no good reason for Reed Taylor to obtain the
privileged Representation Agreements. The representation Agreements are both plivileged and
wholly inelevant to Reed Taylor's claims against the defendants. The only reason the
Representation Agreements are at issue now is because Reed Taylor has brought a motion to
disqualify counsel. The question for the Court is to detennine in its discretion whether counsel
should be disqualified. For that reason, and consistent with the guidance from IRCP 1.6, the
Court may wish to review the Representation Agreements in camera. However, there is no good
reason for Reed Taylor, his counselor his expert witness to see the privileged Representation
Agreements. The question of disqualification is a question of law for the Comt. The Court is
perfectly capable of answering that question through in camera review of the Representation
Agreements and without the "assistance" of Reed Taylor's counselor his expert witness. This
Court should follow other courts in concluding that it is appropriate to limit disclosure oftlle
Representation Agreements to review by the Court in camera for purposes of a motion to
disqualify. That conclusion is consistent with - if not required by - IRPC 1.6.
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III. CONCLUSION
For the foregoing reason, AIA Services and AIA Insurance should be permitted to submit
the Representation Agreements under seal for in camera inspection, and Reed Taylor's Motion
to Compel should be denied.
DATED THIS

/

(p 4"" day of October, 2008.
HA WLEY TROXELL ENNIS & HAWLEY LLP

By

D9hn~o.

7228
Attorneys for AlA Services Corporation,
ALA Insurance, Inc., and CropUSA
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this JJi~ay of October, 2008, I caused to be served a true
copy ofihe foregoing REPLY MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT
DOCUMENTS IN CAMERA AND UNDER SEAL, AND IN OPPOSITION TO REED
TAYLOR'S MOTION TO COMPEL by the method indicated below, and addressed to each of
the following:
Roderick C. Bond
Ned A. Cannon
Smith, Cannon & Bond PLLC
508 Eighth Street
Lewiston, ID 83501
[Attomeys for Plaintiff)

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
/ Email

Michael S. Bissell
Campbell, Bissell & Kirby, PLLC
416 Symons Building
7 South Howard Street
Spokane, W A 99201
[Attomeys for PlaintiffJ

__ u.s. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
-L EmaiI

David A. Gittins
Law Office of David A. Gittins
P.O. Box 191
Clarkston, W A 99403
[Attomey for Defendants Duclos and Freeman]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
--.L..Email

Michael E. McNichols
Clements Brown & McNichols
321 13th Street
Lewiston,ID 83501
[Attomeys for Defendant R. John Taylor]

_ _ US. Mail, Postage Prepaid

David R. Risley
Randall, Black & Cox, PLLC
P.O. Box 446
1106 Idaho Street
Lewiston, ID 83501
[Attomeys for Defendants Connie Taylor, James Beck
and Corrine Beck]

Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
--.L-Email
_ _ U. S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
Telecopy

~Email
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James J. Gatziolis
Charles E. Harper
QUARLES & BRADY LLP
500 West Madison Street, Suite 3700
Chicago, Illinois 60661-2511
[Attorneys for Crop USA Insurance]
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_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
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Michael E. McNichols
CLEMENTS, BROWN & McNICHOLS, P.A.
Attorneys at Law
321 13th Street
Post Office Box 1510
Lewiston, Idaho 83501
(208) 743-6538
(208) 746-0753 (Facsimile)
lSB No. 993

FILED
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Attorneys for Defendant R. John Taylor

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

REED 1. TAYLOR, a single person;

)
)
Plaintiff,
)
)
vs.
)
)
AlA SERVICES CORPORATION, an Idaho )
)
corporation; AlA INSURANCE, INC., an
Idaho corporation; R. JOHN TAYLOR and )
CONNIE TAYLOR, individually and the
)
community property comprised thereof;
)
BRYAN FREEMAN, a single person; and
)
JOLEE DUCLOS, a single person;CROP USA)
INSURANCE AGENCY, INC., an Idaho
)
)
Corporation; and JAMES BECK and
CORRINE BECK, individually and the
)
community property comprised thereof;
)
)
Defendants.
)

Case No: CV 07-00208
REPLY MEMORANDUM IN
SUPPORT OF MOTION TO
SUBMIT DOCUMENTS
IN CAMERA AND UNDER SEAL
AND IN OPPOSITION TO
REED TAYLOR'S MOTION
TO COMPEL

Defendant John Taylor joins in AlA Services Corporation and AlA
Insurance, Inc. 's REPLY MEMORANDUM IN SUPPORT OF MOTION TO SUBMIT

REPLY MEMORANDUM IN SUPPORT OF
MOTION TO SUBMIT DOCUMENTS
IN CAMERA AND UNDER SEAL AND
IN OPPOSITION TO REED TAYLOR'S
MOTION TO COMPEL
-1-

DOCUMENTS IN CAMERA AND UNDER SEAL, and in opposition to Reed Taylor's
Motion to Compel for the reasons set forth and based on the authorities cited in the
REPL Y MEMORANDUM. In addition to the documents referenced by AIA Services
Corporation and AlA Insurance, Inc., defendant John Taylor requests permission to
submit under seal for an in cmnera review by the Court, the April 20, 2007, written
confirmation that Michael E. McNichols' representation of John Taylor is limited to the
defense of John Taylor in this lawsuit.
DATED this 17th day of October, 2008.
CLEMENTS, BROWN & McNICHOLS, P.A.

By:
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CERTIFICATE OF SERVICE
I hereby certify that on the 17th day of October, 2008, I caused to be served
a true and correct copy of the foregoing by the method indicated below, and addressed
to the following:
Roderick C. Bond
Ned A. Cannon
Smith, Cannon & Bond, PLLC
Attorneys at Law
508 Eighth Street
Lewiston,ID 83501
Facsimile: 746-8421
rod@scblega1.com

[]
[]
[]
[]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

Michael S. Bissell
Campbell, Bissell & Kirby, PllC
7 South Howard Street, Ste. 416
Spokane, W A 99201
Facsimile: (509) 455-7111
mbissell@cbklawvers.com

[]
[]
[]
[]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail
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MOTION TO COMPEL

David A. Gittins
Attorney at Law
P.O. Box 191
Clarkston, W A 99403
Facsimile: 758-3576
david@gittinslaw.com
David R. Risley
Randall, Blake & Cox
P.O. Box 446
Lewiston,ID 83501
Facsimile: 743-1266
David@rbcox.com
Charles A. Brown
Attorney at Law
P.O. Box 1225
Lewiston,ID 83501
Facsimile: 746-5886
CharlesABrown@cableone.net
Gary D. Babbitt
D. John Ashby
Hawley Troxell Ennis & Hawley
877 Main Street, Ste. 1000
P.O. Box 1617
Boise,ID 83701-1617
Facsimile: (208) 342-3829
iash@hteh.com
James J. Gatziolis
Charles E. Harper
Quarles & Brady, LLP
500 West Madison Street
Suite 3700
Chicago, IL 60661-2511
F acs imi 1e: (3 12) 715 -5155
jjg@quarles.com
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Plaintiff,
vs.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an
Idaho corporation; R. JOHN TAYLOR and
CONNIE TAYLOR, individually and the
community property comprised thereof;
BRYAN FREEMAN, a single person; JOLEE
DUCLOS, a single person; CROP USA
INSURANCE AGENCY, INC., an Idaho
Corporation; and JAMES BECK and
CORRINE BECK, individually and the
community property comprised thereof,
Defendants.

)
)
)
)
)

Case No. CV-07-00208
ORDER

)
)
)
)
)
)
)
)
)
)
)
)
)
)

AlA SERVICES CORPORATION, an Idaho )
corporation; and AlA INSURANCE, INC., an )
Idaho corporation,
)
)
Counterclaimants,
)
)

ORDER-l
40005.0006.1318025.1

vs.
REED 1. TAYLOR, a single person,
Counterdefendant.

)
)
)
)
)

Having reviewed the Motion to Submit Documents in Camera and Under Seal and
finding good cause therefore, IT IS HEREBY ORDERED THAT AlA shall be permitted to
submit the following documents under seal for review by the Court in camera, and said
. .

documents wIll not be dIsclosed to Reed Taylorj\.n.ll. . . ~ $'
1.
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Correspondence dated May 1,2007, from Hawley Troxell to Directors of AlA

Services Corporation and AlA Insurance, Inc.
2.

Correspondence dated May 1,2007, from Hawley Troxell to Directors of Crop

USA Insurance Agency, Inc.
3.

Correspondence dated April 19,2007, from Hawley Troxell to John Taylor c/o

Michael McNichols.
4.

Correspondence dated April 18,2007, from Hawley Troxell to JoLee Duclos and

Bryan Freeman c/o David A. Gittens.
5.

Standstill and Tolling Agreement dated May 2, 2007 among AlA Insurance, Inc.,

AlA Services Corporation and R. John Taylor.
6.

Standstill and Tolling Agreement dated May _, 2007 among AlA Insurance,

Inc., AlA Services Corporation, JoLee Duclos and Bryan Freeman.
7.

Joint Defense Agreement effective as of May 17,2007 among AlA Insurance,

Inc., AlA Services Corporation, R. John Taylor, JoLee Duclos and Bryan Freeman.

ORDER-2
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8.

Correspondence dated as of November 1,2007, from Hawley Troxell to Directors

of AlA Services Corporation. and AlA Insurance, Inc.
9.

Correspondence dated as of November 1,2007, from Hawley Troxell to Directors

of Crop USA Insurance Agency, Inc.
10.

Correspondence dated as of November 1,2007, from Hawley Troxell to R. John

Taylor clo Michael McNichols.
11.

Correspondence dated as of November 1,2007, from Hawley Troxell to David A.

12.

Correspondence dated as of November 1,2007, from Hawley Troxell to Jonathan

Gittens.

D. Hally
13.

Amended Joint Defense Agreement dated as of November 1,2007 among AlA

Insurance, Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John Taylor,
JoLee Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
14.

Amended and Restated Standstill and Tolling Agreement among AlA Insurance,

Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John Taylor, JoLee
Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
15.

Addendum to Amended Joint Defense Agreement dated as of July 24,2008

among AlA Insurance, Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R.
John Taylor, JoLee Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
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DATED THIS

?,-'3

day of October, 2008.
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CLERK'S CERTI~i(TE OF SERVICE
I HEREBY CERTIFY that on thisd3day of October, 2008, I caused to be served a true
copy of the foregoing ORDER by the method indicated below, and addressed to each of the
following:
Roderick C. Bond
Ned A. Cannon
Smith, Cannon & Bond PLLC
508 Eighth Street
Lewiston, ID 83501
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
~Telecopy

Email

Michael S. Bissell
Campbell, Bissell & Kirby, PLLC
416 Symons Building
7 South Howard Street
Spokane, WA 99201
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
Email
, ,/" Te..te:Cof~

David A. Gittins
Law Office of David A. Gittins
P.O. Box 191
Clarkston, WA 99403
[Attorney for Defendants Duclos and Freeman]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
--L.. Telecopy
Email

Michael E. McNichols
Clements Brown & McNichols
32113thStreet
Lewiston, ID 83501
[Attorneys for Defendant R. John Taylor]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail

David R. Risley
Randall, Black & Cox, PLLC
P.O. Box 446
1106 Idaho Street
Lewiston, ID 83501
[Attorneys for Defendants Connie Taylor, James Beck
and Corrine Beck]

ORDER- 5

~Telecopy
Email

_ _ U.S. Mail, Postage Prepaid
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James J. Gatziolis
Charles E. Harper
QUARLES & BRADY LLP
500 West Madison Street, Suite 3700
Chicago, Illinois 60661-2511
[Attorneys for Crop USA Insurance]
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_ _ U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
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Email
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISBA No. 2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, WA 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed J. Taylor

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Plaintiff,
v.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
T AYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208

PLAINTIFF REED TAYLOR'S
MOTION FOR RELIEF FROM STAY
AND MOTION TO INCREASE
PRELIMINARY INJUNCTION BOND

WITHOUT ORAL ARGUMENT

Defendants.

PLAINTIFF'S MOTION FOR RELIEF FROM STAY
AND MOTIN TO INCREASE INJUNCTION BOND 1

Plaintiff Reed 1. Taylor ("Reed Taylor") moves the Court to for an Order granting relief
from the present stay in this action to consider and grant Reed Taylor's Motion To Increase
Preliminary Injunction Bond:
I. LEGAL AUTHORITY AND ARGUMENT
1. The Stay Should Be Lifted To Increase The Preliminary Injunction Bond.

The trial court has the authority to enter an order shortening time upon a showing of good
cause. LR.C.P. 7(b)(3).
Here, Reed Taylor is requesting the Court to shorten the time of the stay and grant his
Motion For Relief From Stay to decide his Motion to Increase Preliminary Injunction Bond. It is
imperative that the security be set at sufficient amount to fully protect Reed Taylor as there is no
basis for him to be restrained in light of the finding of default and that the alleged oral
modification failed as a matter of law. The present conflicts of interest pertaining to defense
counsel have no bearing on the need to provide adequate security to protect Reed Taylor as
required by LR.C.P. 65(c).
2. The Preliminary Injunction Bond Should Be Increased To $9,000,000.
"No preliminary injunction shall issue except upon the giving of security by the
applicant, in such sum as the court deems proper, for the payment of such costs and damages
including reasonable attorney's fees to· be fixed by the court ... " LR.C.P.65(c).
The Court granted Reed Taylor's Motion for Partial Summary Judgment, which found
that AlA Services was in default of the $6M Note and the Amended Stock Pledge Agreement.
See Court File. AlA Services and AlA Insurance's assets have been and are continued to be used

inappropriately, to the detriment of Reed Taylor and his security interests. See Court File;

PLAINTIFF'S MOTION FOR RELIEF FROM STAY
AND MOTIN TO INCREASE INJUNCTION BOND 2
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Affidavit of Roderick C. Bond. The amount owed Reed Taylor under the $6M Note and for
attorneys' fees and costs exceed $9,000,000.

See Affidavit of Roderick C. Bond.

Most

significantly, the need to increase the Preliminary Injunction Bond is independent and has no
bearing on the conflicts of interest and pending Motion to Disqualify Attorneys.
Thus, the Court should order AlA Services and/or the individual defendants to post a
$9,000,000 bond in order to continue enjoining Reed Taylor. The defendants have shown no
legitimate legal basis to enjoin Reed Taylor as required by LR.C.P. 65 and are not entitled to
enjoin him, particularly in light of the order granting Reed Taylor's Motion for Partial Summary
Judgment. Over eight months have elapsed since the order on partial summary judgment.
Therefore, the Court should enter an order of temporary relief from the present stay in
this action to decide Reed Taylor's Motion to Increase Preliminary Injunction Bond and should
increase said bond to $9,000,000. Moreover, if the Court elects to increase the Preliminary
Injunction Bond and in an amount less than $9,000,000, then the Preliminary Injunction Bond
should be posted only by AlA Services and/or the individual defendants.!
DATED: This 23 rd day of October, 2008.
SMITH, CANNON & BOND PLLC

Ned A. Cannon
Attorneys for Plaintiff Reed J. Taylor

I The assets of AlA Services and AlA Insurance are collateral subject to Reed Taylor's various security interests,
and such collateral should not be inappropriately impaired by the individual defendants as in the past (e.g., when the
defendants obtained the $200,000 existing bond using AlA Insurance's financial statement, which was an
inappropriate act by the defendants and their counsel to use collateral of Reed Taylor's to obtain a bond to restrain
him).
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISB No. 2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, W A 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed J. Taylor
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Case No.: CV-07-00208
Plaintiff,
v.

AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an
Idaho corporation; R. JOHN TAYLOR and
CONNIE TAYLOR, individually and the
community property comprised thereof;
BRYAN FREEMAN, a single person; JOLEE
DUCLOS, a single person; CROP USA
INSURANCE AGENCY, INC., an Idaho
Corporation; and JAMES BECK and
CORRINE BECK, individually and the
community property comprised thereof;

AFFIDAVIT OF RODERICK C. BOND IN
SUPPORT OF REED TAYLOR'S MOTION
TO SHORTEN TIME AND MOTION FOR
RELIEF FROM STAY AND MOTION TO
INCREASE PRELIMINARY INJUNCTION
BOND

Defendants.
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i "J\,t,

STATE OF IDAHO

)
) ss:
COUNTY OF NEZ PERCE )
I, Roderick C. Bond, being first duly sworn on oath, deposes and says:
1.

I am over the age of eighteen years, competent to testify in court, one of

the attorneys for the plaintiff Reed 1. Taylor ("Reed Taylor") in this action, and make
this Affidavit based upon my personal knowledge.
2.

I am licensed to practice law in the state of Washington, a resident of the

state of Washington, and was admitted as an attorney on this case Pro Hac Vice.
3.

Reed Taylor is presently owed over $9,000,000 under the terms of the

$6,000,000 Promissory Note owed by AlA Services and the attorneys' fees and costs
incurred by him in this action.
4.

The defendants have failed to provide any documents or evidence to

indicate that they have incurred any damages in their counterclaims alleged against Reed
Taylor.

As Peter Jarvis testified in his Affidavit in Support of Disqualification, the

defendants appear to be doing nothing but utilizing AlA Services and AlA Insurance's
assets and businesses for their own use, to the detriment of Reed Taylor. Although I have
orally requested that the Court increase the Preliminary Injunction Bond on various
occasions, Reed Taylor is now requesting in writing the Court to increase said bond to
protect his interests. I have spoken with Reed Taylor and he agrees that $9,000,000
would satisfy him, although $9,000,000 would not be sufficient to pay all sums owed to
him at this time.
5.

I believe that the Motion to Disqualify is justified and warranted. The idea

that Reed Taylor has created or "manufactured" the conflicts is unsupported by the law

AFFIDA VIT OF RODERICK C. BOND - 2

and evidence in this action. I believe that it will take time for the Court to decide the
Motion to Disqualify as the parties have submitted hundreds of pages of pleadings,
affidavits and documents. Every day that passes affects Reed Taylor's rights as a secured
creditor. If any counsel is disqualified, there will likely be additional stays, which will
further prejudice Reed Taylor by the actions of the defendants. However, Reed Taylor
should not be prejudiced by the acts of the defendants or their counsel as he did not hire
their counsel and never consented to any conflicts. In addition, I have spoken with Mr.
Jarvis and he will need additional time to prepare an opposing affidavit and he cannot
start work on his affidavit until the pending Motion to Compel is decided. The foregoing
is not Reed Taylor's fault and the bond should be set in an amount sufficient to protect
his interests in the amount of $9,000,000.
6.

Based upon the above, shortening time is necessary to hear Reed Taylor's

Motion For Relief From Stay and Motion To Increase Preliminary Injunction Bond. The
pending Motions and the need for an increased bond are required to protect Reed
Taylor's interests. Consequently, I respectfully request that the Court hear and decide
Reed Taylor's foregoing motions without oral argument and set the bond for $9,000,000.
DATED: This 23" day of October, 2008.

17

Roderick

~

C":""BOr

SUBSCR!{?fiR AND SWORN to before me this 23 r ( day of October, 2008.
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Notary Public fo~ Idaho,
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Gary D. Babbitt, ISB No. 1486
D. John Ashby, ISB No. 7228
HA WLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: gdb@hteh.com
jash@hteh.com
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CL~l&J;JteURT
DEPUTY

Attorneys for AlA Services Corporation,
AlA Insurance, Inc., and CropUSA
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,

)
)
Plaintiff,
)
vs.
)
)
AlA SERVICES CORPORATION, an Idaho )
)
corporation; AlA INSURANCE, INC., an
)
Idaho corporation; R. JOHN TAYLOR and
CONNIE TAYLOR, individually and the
)
community property comprised thereof;
)
BRYAN FREEMAN, a single person; JOLEE )
DUCLOS, a single person; CROP USA
)
INSURANCE AGENCY, INC., an Idaho
)
Corporation; and JAMES BECK and
)
CORRINE BECK, individually and the
)
community property comprised thereof,
)
)
Defendants.
)
)

Case No. CV-07-00208
AlA'S SUBMISSION OF DOCUMENTS
FOR IN CAMERA REVIEW

[FILED UNDER SEAL PURSUANT
TO COURT ORDER]

AlA SERVICES CORPORATION, an Idaho )
corporation; and AlA INSURANCE, INC., an )
)

AlA'S SUBMISSION OF DOCUMENTS FOR IN CAMERA REVIEW - 1
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Idaho corporation,
Counterclaimants,
vs.
REED J. TAYLOR, a single person,
Counterdefendant.

)
)
)
)
)
)
)
)

AlA Services Corporation and AlA Insurance, Inc, pursuant to the Court's Order dated
October 23, submits the following documents under seal for review by the Court in camera:
1.

Correspondence dated May 1,2007, from Hawley Troxell to Directors of AlA

Services Corporation and AlA Insurance, Inc.
2.

Correspondence dated May 1,2007, from Hawley Troxell to Directors of Crop

USA Insurance Agency, Inc.
3.

Correspondence dated April 19, 2007, from Hawley Troxell to John Taylor clo

Michael McNichols.
4.

Correspondence dated April 18, 2007, from Hawley Troxell to JoLee Duclos and

Bryan Freeman clo David A. Gittens.
5.

Standstill and Tolling Agreement dated May 2,2007 among AlA Insurance, Inc.,

AlA Services Corporation and R. John Taylor.
6.

Standstill and Tolling Agreement dated May _, 2007 among AlA Insurance,

Inc., AlA Services Corporation, JoLee Duclos and Bryan Freeman.
7.

Joint Defense Agreement effective as of May 17,2007 among AlA Insurance,

Inc., AlA Services Corporation, R. John Taylor, JoLee Duclos and Bryan Freeman.
8.

Correspondence dated as of November 1,2007, from Hawley Troxell to Directors

of AlA Services Corporation. and AlA Insurance, Inc.

AlA'S SUBMISSION OF DOCUMENTS FOR IN CAMERA REVIEW - 2
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9.

Correspondence dated as of November 1,2007, from Hawley Troxell to Directors

of Crop USA Insurance Agency, Inc.
10.

Correspondence dated as of November 1,2007, from Hawley Troxell to R. John

Taylor c/o Michael McNichols.
11.

Correspondence dated as of November 1, 2007, from Hawley Troxell to David A.

12.

Correspondence dated as of November 1,2007, from Hawley Troxell to Jonathan

Gittens.

D. Hally
13.

Amended Joint Defense Agreement dated as of November 1,2007 among AlA

Insurance, Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John Taylor,
JoLee Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
14.

Amended and Restated Standstill and Tolling Agreement among AlA Insurance,

Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R. John Taylor, JoLee
Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
15.

Addendum to Amended Joint Defense Agreement dated as of July 24, 2008

among AlA Insurance, Inc., AlA Services Corporation, Crop USA Insurance Agency, Inc., R.
John Taylor, JoLee Duclos, Bryan Freeman, Connie Taylor, James Beck and Corrine Beck.
This document is being served on all counsel, without enclosures, to provide notice of the
documents that are being filed under seal.
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DATED THIS

~ day of October, 2008.
HAWLEY TROXELL ENNIS & HAWLEY LLP

BY~~~~~=--r__________________

hii As y,
No. 7228
omeys for AlA Services Corporation,
AlA Insurance, Inc., and CropUSA
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I HEREBY CERTIFY that on this
day of October, 2008, I caused to be served a true
copy of the foregoing AlA'S SUBMISSION OF DOCUMENTS FOR IN CAMERA REVIEW
by the method indicated below, and addressed to each of the following:
Roderick C. Bond
Ned A. Cannon
Smith, Cannon & Bond PLLC
508 Eighth Street
Lewiston, ID 83501
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy

Michael S. Bissell
Carnpbell, Bissell & Kirby, PLLC
416 Symons Building
7 South Howard Street
Spokane, WA 99201
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
----L- Email

David A. Gittins
Law Office of David A. Gittins
P.O. Box 191
Clarkston, W A 99403
[Attorney for Defendants Duclos and Freeman]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy

~Email

~Email

Michael E. McNichols
Clements Brown & McNichols
321 13th Street
Lewiston, ID 83501
[Attorneys for Defendant R. John Taylor]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy

David R. Risley
Randall, Black & Cox, PLLC
P.O. Box 446
1106 Idaho Street
Lewiston, ID 83501
[Attorneys for Defendants Connie Taylor, James Beck
and Corrine Beck]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
-LEmail

~Email

AlA'S SUBMISSION OF DOCUMENTS FOR IN CAMERA REVIEW - 5
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James 1. Gatziolis
Charles E. Harper
QUARLES & BRADY LLP
500 West Madison Street, Suite 3700
Chicago, Illinois 60661-2511
[Attorneys for Crop USA Insurance]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
~Email
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Gary D. Babbitt, ISB No. 1486
D. Jo1m Ashby, ISB No. 7228
HA WLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: (208) 344-6000
Facsimile: (208) 342-3829
Email: gdb@hteh.com
jash@hteh.com
Attorneys for AlA Services Corporation,
AIA Insurance, Inc., and CropUSA
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

REED 1. TAYLOR, a single person,
Plaintiff,
vs.

)
)
)
)
)

AIA SERVICES CORPORATION, an Idaho
corporation; AIA INSURANCE, INC., an
Idaho corporation; R. JOtIN TAYLOR and
CONNIE TAYLOR, individually and the
cOlmnunity property comprised thereof;
BRYAN FREEMAN, a single person; JOLEE
DUCLOS, a single person; CROP USA
INSURANCE AGENCY, INC., an Idaho
Corporation; and JAMES BECK and
CORRINE BECK, individually and the
community property comprised thereof,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-07-00208
MEMORANDUM IN OPPOSITION TO
MOTION TO LIFT STAY AND TO
INCREASE PRELIMINARY
INJUNCTION BOND

------------------------------)
AIA SERVICES CORPORATION, an Idaho )
corporation; and AIA INSURANCE, INC., an )
)
IvfEMORANDUM IN OPPOSITION TO MOTION TO LIFT STAY AND TO INCREASE
PRELIMINARY INJUNCTION BOND - 1
40005.0006.1326274.2
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Idaho corporation,
Counterc1aimants,
VS.

REED J. TAYLOR, a single person,

Counterdefendant.
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~AX:

(208)342-3829

)
)
)
)
)
)
)
)

AIA Services Corporation and AIA Insurance Inc., by and through their counsel of
record, Hawley Troxell Ennis & Hawley LLP, submit this Memorandum in Opposition to Reed
Taylor's Motion to Lift Stay and to Increase Preliminary Injunction Bond.

I. ARGUMENT
Reed Taylor now asks the COUlt to lift the stay that the Court just recently entered and to
increase the amount of the preliminary injunction bond. Reed's motion should be denied for the
following reasons.
The Court correctly determined that a temporary stay in this case is required in light of
the pending disqualification motions. As the CoUlt cOlTectly observed, Reed Taylor has moved
to disqualify Hawley Troxell on a variety of ethical grounds, including the very method in which
Hawley Troxell has defended its clients and the very arguments that Hawley Troxell has asserted
in doing so. Reed Taylor assertion that his motion to increase the preliminary injunction bond
has "no bearing" on the pending motions to disquality is flatly wrong. Reed Taylor's motion to
dis quality specifically argued that defense counsel's efforts in obtaining the preliminary
injlIDction and the setting of the bond at $200,000 serve as grounds for the disqualification:
16.

When Reed Taylor attempted to repossess AlA Insurance

in Febl1lary 2007, the defendants obtained a preliminary injunction

against him, even though there was no evidence indicating that the
defendants would prevail in this action. The bond was only set at
$200,000 when Reed Taylor was owed over $8.5 Million.
MEMORANDUM IN OPPOSITION TO MOTION TO LIFT STAY AND TO INCREASE
PRELIMINARY INJUNCTION BOND - 2
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Nevertheless, since that time, Reed Taylor has abided by the terms
of the preliminary injunction against him, all the while the assets of
AIA Services and AIA Insurance were not being protected. The
Defendants and their counsel persuaded the Court to enjoin
Reed Taylor and continued! to permit the Court to enjoin Reed
Taylor when they knew that the corporations were not being
represented or operated for the benefit and protection of the
corporations.
Affidavit of Roderick C. Bond in Support of Motion to DisqualifY Counsel,

~

16; see also Reed

Taylor's separate lawsuit against Hawley Troxell seeking damages against defense counsel for,
inter alia, obtaining the preliminary injunction.

The COllt has already explained why it entered the temporary stay, and the circUlllstances
requiling the stay have not changed. The Court further stated D.-om the bench that, once the
disqualification issues are addressed, the Court will then determine the order in which the many
pending motions should be heard and decided. This is exactly what should happen. Once the
disqualification motion is decided, the Court should conduct a status conference in which the
Colli should determine which of the many pending motions should be addressed first.
It is AlA's position that the dispositive motion filed by Connie Taylor and James Beck

related to the legality and enforceability ofthe Stock Redemption Agreements should be
considered first. Chuck Brown has filed a motion to intervene to address the illegality issue on
behalf of the 401 (lc). Those motion are dispositive and will likely render most of the pending
motions moot. If the Court determines that the Stock Redemption Agreement is illegal, void and
unenforceable, then the Court's summary judgment determination that AlA Services is in default
of that agreement should be vacated and there would no longer be a need for any preliminary
injunction at alL
Finally, in the event that the Court wishes to reevaluate the amount of the preliminary
injunction bond, that determination should be made only upon full briefing and oral argument.
MEMORANDUM IN OPPOSITION TO MOTION TO LIFT STAY AND TO INCREASE
PRELIMINARY INJUNCTION BOND - 3
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TI. CONCLUSION
As the Court has already ordered, a stay should remain in effect until the disqualification
motion has been resolved. Reed Taylor's request to lift the stay and to increase the amount of
the preliminary injunction bond should be denied.
DATED TInS

--2..#- day of October, 2008.
HA WLEY TROXELL ENNIS & HAWLEY LLP

Be ::J. - f.SA-~~
Gary D. BabbiSB No. 148
Attomeys for AlA Services Corporation,
AIA Insurance, Inc., and CropUSA
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y of October, 2008, I caused to be served a tlUe
I HEREBY CERTIFY that on this
copy of the foregoing MEMORANDUM IN OPPOSITION TO MOTION TO LIFT STAY AND
TO INCREASE PRELIMINARY INJUNCTION BOND by the method indicated below, and·
addressed to each ofthe following:
Roderick C. Bond
Ned A. Cannon
Smith, Cannon & Bond PLLC
508 Eighth Street
Lewiston, ID 83501
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_
Thlecopy
_~_ERnmail

Michael S. Bissell
Campbell, Bissell & Kirby, PLLC
416 Symons Building
7 South Howard Street
Spokane, W A 99201
[Attorneys for Plaintiff]

_ _ U.S. Mail, Postage Prepaid
I-land Delivered
Overnight Mail

~Email

David A. Gittins
Law Office of David A. Gittins
P.O. Box 191
Clarkston, W A 99403
[Attorney for Defendants Duclos and Freeman]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
--=:::-Email

Michael E. McNichols
Clements Brown & McNichols
321 13th Street
Lewiston,ID 83501
[Attorneys for Defendant R. John Taylor]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ylecopy

David R. Risley
Randall, Black & Cox, PLLC
P.O. Box 446
1106 Idaho Street
Lewiston, ID 83501
[Attorneys for Defendants Connie Taylor, James Beck
and Corrine Beck]

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
~mail

Charles A. Brown Esq.
324 Main Street
Lewiston, ID 83501
[Intervenor, 401(k) Profit Sharing Plan

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_ _ Telecopy
=zEmail

_~_FEnmail
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James J. Gatziolis
Charles E. Harper
QUARLES & BRADY LLP
500 West Madison Street, Suite 3700
Chicago, Illinois 60661-2511
[Attorneys for Crop USA Insurance]
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Michael E. McNichols
CLEMENTS, BROWN & McNlCHOLS, P.A.
Attorneys at Law
321 13th Street
Post Office Box 1510
Lewiston, Idaho 83501
(208) 743-6538
(208) 746-0753 (Facsimile)
ISB No. 993
.
Attorneys for Defendant R. John Taylor

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

REED J. TAYLOR, a single person;

)
)

Plaintiff,

Case No: CV 07-00208

)
)

vs.

)
)

AIA SERVICES CORPORATION, an Idaho )
corporation; AIA INSURANCE, INC., an
)
Idaho corporation; R. JOHN TAYLOR and )
CONNlE TAYLOR, individually and the
)
community property comprised thereof;
)
BRYAN FREEMAN, a single person; and
)
JOLEE DUCLOS, a single person;CROP USA)
INSURANCE AGENCY, INC., an Idaho
)
Corporation; and JAMES BECK and
)
CORRINE BECK, individually and the
)
community property comprised thereof;
)

OBJECTION TO AND
MEMORANDUM IN
OPPOSITION TO MOTION
TO LIFT STAY AND
INCREASE PRELIMINARY
INJUNCTION BOND

)

Defendants.
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)

4332.,

Defendant John Taylor objects to and submits this Memorandum in opposition
to plaintiffs MOTION TO LIFT STAY AND TO INCREASE PRELIMINARY
INJUNCTION BOND.
HISTORY
On September 24, 2008, the Court issued its ORDER SETTING HEARING
ON MOTION TO DISQUALIFY AND ORDER OF STAY. Part of that order states:
"For the reasons stated on the record, the Court finds it must hear plaintiffs
Motion to Disqualify the Attorneys and Law Firms of Hawley Troxell Ennis
& Hawley, LLP, and Clements, Brown & McNichols, P.A., and enter a ruling
on the motion before any adversarial motions are heard in this matter."
(Emphasis added).
On Monday, October 20, 2008, the Court orally confirmed the stay until the
pending motions to disqualify defendants' counsel have been decided. Three days later, on
Thursday, October 23,2008, plaintiff filed an adversarial motion to lift the stay and increase
the preliminary injunction bond and requested a hearing two business days later, on Monday,
October 27,2008.
ARGUMENT
Motion to Lift Stay
Plaintiffhas pending motions to disqualify counsel for defendants John Taylor,
AlA Services Corporation, AlA Insurance, Inc., and Crop USA Insurance Agency, Inc.
On September 11, 2008, the Court set a hearing on the motions to disqualify
counsel for Monday, October 20,2008, and stayed all adversarial motions.
The Court's reason for staying all adversarial motions was that the plaintiffs
motions for disqualification created a situation where it was extremely difficult for the
defendants and their counsel to defend against the plaintiff s claims while the motions for
disqualification were pending.

Those same reasons which caused the Court to stay all

OBJECTION TO AND MEMORANDUM
IN OPPOSITION TO MOTION TO LIFT
STAY AND INCREASE PRELIMINARY
INJUNCTION BOND
-2-

adversarial motions still exist today. Nothing has changed.
Motion to Increase Preliminary Injunction Bond

Rule 7(b )(3)(A) I.R.C.P., requires fourteen days written notice to the opposing
party before a hearing on a motion. Plaintiffs request that his motions be heard on Monday,
October 27,2008, clearly violates the notice requirements of Rule 7(b)(3)(A).
Defendant John Taylor and his counsel do not have time between now and
Monday, October 27, 2008, at 10:00 a.m., to properly respond to plaintiffs motion to
increase the preliminary injunction bond; that motion is significant and substantial and should
not be heard without a full opportunity for all defendants to respond.
Litigation Management and Planning

On September 11, 2008, there were a number of motions pending, including
the motion of the 401k Plan to intervene and the motion of Connie Taylor, Jim Beck and
Corrine Beck for Summary Judgment.
When the Court announced his intention to stay the proceedings, he also
announced that once the disqualification motions were decided, he intended to determine and
schedule the appropriate sequence of hearing and deciding the other pending motions.
The motions of Connie Taylor and James and Corrine Beck, and the anticipated
motion of the 401k Plan will, if granted, dispose of essentially all of the plaintiffs claims in
this case. That is, if the Court determines that the Stock Redemption Agreement and the
Promissory Note are illegal and unenforceable, almost all ofthe other issues will be moot or
otherwise resolved.
The goal of judicial economy will be best served by hearing the motions of the
401k Plan and Connie Taylor and James and Corrine Beck first and staying other motions.

OBJECTION TO AND MEMORANDUM
IN OPPOSITION TO MOTION TO LIFT
STAY AND INCREASE PRELIMINARY
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CONCLUSION
John Taylor requests the Court to deny the plaintiffs motion to shorten time,
deny the plaintiff s motion to lift the stay and deny the plaintiff s motion to increase the
preliminary injunction bond and to award him his costs and attorneys fees incurred in
responding to those motions.
Respectfully submitted the 24th day of October, 2008.
CLEMENTS, BROWN & McNICHOLS, P.A.
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MICHAEL E. McNICHOLS

CERTIFICATE OF SERVICE
I hereby certify that on the 24th day of October, 2008, I caused to be served
a true and correct copy of the foregoing by the method indicated below, and addressed
to the following:
Roderick C. Bond
Ned A. Cannon
Smith, Cannon & Bond, PLLC
Attorneys at Law
508 Eighth Street
Lewiston,ID 83501
Facsimile: 746-8421
rod@scblegal.com

[]
[]
[]
[]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

Michael S. Bissell
Campbell, Bissell & Kirby, PllC
7 South Howard Street, Ste. 416
Spokane, W A 99201
Facsimile: (509) 455-7111
mbissell@cbklawyers.com

[]
[]
[]
[]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

OBJECTION TO AND MEMORANDUM
IN OPPOSITION TO MOTION TO LIFT
STAY AND INCREASE PRELIMINARY
INJUNCTION BOND
---4-

David A. Gittins
Attorney at Law
P.O. Box 191
Clarkston, W A 99403
Facsimile: 758-3576
david@gittinslaw.com

[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

David R. Risley
Randall, Blake & Cox
P.O. Box 446
Lewiston,ID 83501
Facsimile: 743-1266
David@rbcox.com

[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

Charles A. Brown
Attorney at Law
P.O. Box 1225
Lewiston,ID 83501
Facsimile: 746-5886
CharlesABrown@cableone.net

[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

Gary D. Babbitt
D. John Ashby
Hawley Troxell Ennis & Hawley
877 Main Street, Ste. 1000
P.O. Box 1617
Boise,ID 83701-1617
Facsimile: (208) 342-3829
jash@hteh.com

[]
[]
[]
[]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

James J. Gatziolis
Charles E. Harper
Quarles & Brady, LLP
500 West Madison Street
Suite 3700
Chicago, IL 60661-2511
Facsimile: (312) 715-5155
ii g@quarles.com

[]
[]
[]
[]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-Mail

MiC~~
OBJECTION TO AND MEMORANDUM
IN OPPOSITION TO MOTION TO LIFT
STAY AND INCREASE PRELIMINARY
INJUNCTION BOND
-5-

REED 1. TAYLOR, a single person,
Plaintiff,
v.

AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an
Idaho corporation; R. JOHN TAYLOR and
CONNIE TAYLOR, individually and the
community property comprised thereof,
BRIAN FREEMAN, a single person; and
JOLEE DUCLOS, a single person; CROP
USA INSURANCE AGENCY, INC., an
Idaho corporation; and JAMES BECK and
CORRINE BECK, individually and in the
community property comprised thereof;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV07-00208
ORDER ON DEFENDANT
R. JOHN TAYLOR'S MOTION
TO SUBMIT DOCUMENTS
IN CAMERA AND UNDER
SEAL

It is hereby the Order of the Court that Defendant R. John Taylor may submit to the Court

those documents requested in his motion so long as the documents are not duplicative of any
documents already submitted by Defendants AlA Services and AlA Insurance. Any documents
submitted under this Order shall remain under seal and shall be available for the Court's in
camera review only.

Dated this 18 th day of November 2008.
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CERTIFICATE OF MAILING
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/
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___ mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
November, 2008, to:
Roderick C. Bond
Smith and Cannon
508 Eighth St
Lewiston, ID 83501

David R. Risley
Randall, Blake & Cox
PO Box 446
Lewiston, ID 83501

Michael S. Bissell
7 S Howard St
Spokane, WA 99201

James Gatziolis
Charles E. Harper
Quarles and Brady LLP
500 W Madison St., Ste 3700
Chicago IL 60661-2511

Michael E. McNichols
Clements, Brown & McNichols
PO Box 1510
Lewiston, ID 83501
David A. Gittins
PO Box 191
Clarkston, WA 99403
Gary D. Babbitt
D John Ashby
Hawley, Troxell Ennis & Hawley LLP
POBox 1617
Boise,ID 8 01-1 17
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SE
ND JUDICIAL DISTRICT OF THE
IN THE DISTRICT COURT OF T
STATE OF IDAHO, IN AND F
THE COUNTY OF NEZ PERCE

REED 1. TAYLOR, a single person,
Plaintiff,
v.

)
)
)

CASE NO. CV07-00208

)
)
)

OPINION AND ORDER ON
PLAINTIFF'S MOTION TO
DISQUALIFY

AlA SERVICES CORPORATION, an Idaho )
corporation; AlA INSURANCE, INC., an
J
Idaho corporation; R. JOHN TAYLOR and
)
CONNIE TAYLOR, individually and the
)
community property comprised thereof,
)
BRIAN FREEMAN, a single person; and
)
JOLEE DUCLOS, a single person; CROP
)
USA INSURANCE AGENCY, INC., an
)
Idaho corporation; and JAMES BECK and
)
CORRINE BECK, individually and in the
)
community property comprised thereof;
)
)

Defendants.

)

This matter is before the Court on Plaintiff s Motion to Disqualify the Attorneys and Law
Firms of Hawley Troxell Ennis & Hawley LLP, Clements Brown & McNichols, P.A., and
Quarles & Brady LLP. A hearing on the motion was held October 20,2008. Plaintiff Reed
Taylor was represented by attorneys Michael L. Bissell and Roderick C. Bond. Defendants AlA
Services Corporation and AlA Insurance, Inc. were represented by attorney Craig Meadows with
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the law firm of Hawley Troxell Ennis & Hawley. Defendant Crop USA was represented by
attorney Charles Harper with the law firm of Quarles and Brady. Defendant R. John Taylor was
represented by attorney Michael E. McNichols with the law firm of Clements, Brown and
McNichols. The Court, having read the motion, amended motion, briefs, and affidavits
submitted by the parties, having heard oral arguments of counsel and being fully advised in the
matter, hereby renders its decision.

FACTUAL BACKGROUND
On January 29, 2007, Reed Taylor filed suit against AlA Services Corporation, AlA
Insurance, Inc., John Taylor, Connie Taylor, Bryan Freeman and JoLee Duclos. AlA Insurance,
Inc. is a business entity under the umbrella of AlA Services Corporation. At the time of the
filing of the lawsuit, John Taylor was the managing director of the corporations and a board
member along with Bryan Freeman and JoLee Duclos. Connie Taylor, the former wife of John
Taylor, held a community property interest in the corporations. Following the filing of the
lawsuit, attorney Michael McNichols was retained to represent AlA Services, AlA Insurance and
John Taylor; attorney David Gittens was retained to represent Bryan Freeman and JoLee Duclos;
attorney Jon Hally was retained to represent Connie Taylor. Plaintiff later amended his
Complaint to include CropUSA, Inc. and others approximately seven months after the original
Complaint was filed.
Within days of the filing of the lawsuit, the Defendants, as well as the Plaintiff, filed
motions for temporary restraining orders and preliminary injunctions. On February 27,2007, the
Court entered a temporary restrainIng order against Reed Taylor after he attempted to exercise
management authority over the corporate Defendants. A hearing date was scheduled and, on
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March 8, 2007, following a lengthy hearing on the motions, the Court entered a preliminary
injunction prohibiting Reed Taylor from acting or attempting to act as manager and/or a board
member of AlA Insurance Inc and/or from harassing and/or interfering with the management of
AlA Insurance, Inc. and AlA Services Corporation. l The Court's Order remains in effect.
On March 28, 2007, attorney McNichols filed a motion to withdraw as counsel for AlA
Services and AlA Insurance. Reed Taylor did not object and, at a hearing on April 12,2007, the
Court granted the motion to withdraw. On May 7, 2007, a notice of appearance on behalf of
AlA Services and AlA Insurance was filed by attorneys Gary Babbitt and John Ashby of the law
firm Hawley, Troxell Ennis & Hawley, LLP. The firm continues to represent the corporations.
After Defendant CropUSA was brought into the action as a Defendant, the Chicago law firm of
Quarles & Brady filed a notice of appearance on behalf of the corporation, having associated
with the Idaho law firm of Hawley Troxell Ennis & Hawley.
After nearly nineteen months of litigation, numerous motions and hearings, extensive
discovery, and unsuccessful efforts to resolve the matter in mediation, on September 8, 2008
Plaintiff Reed Taylor filed a motion to disqualify the various attorneys and law firms
representing Defendant John Taylor, the AlA corporations, and CropUSA. An Amended motion
was filed on September 24,2008. In response, the Defendants, as well as the Plaintiff, filed
lengthy briefs and expert affidavits in support of their respective positions. On October 7 and 10,
2008, Defendants John Taylor and the AlA corporations filed motions to submit documents to
the Court under seal for in camera review. The Court heard oral arguments on Plaintiff s motion
on October 20,2008 and thereafter granted the motions to submit documents under seal for in
camera review by the Court.

1

March 8, 2008 Opinion and Order on Defendants' Motion for Preliminary Injunction at page 6.
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STANDARD FOR MOTION TO DISQUALIFY OPPOSING COUNSEL
The decision to grant or to deny a motion to disqualify counsel is within the
discretion of the trial court. Weaver v. Millard, 120 Idaho 692, 696,819 P.2d
110, 114 (Ct.App.1991). On appeal from a discretionary decision of the trial
court, we conduct a three-tiered inquiry: (1) whether the trial court correctly
perceived the issue as one of discretion; (2) whether the trial court acted within
the boundaries of its discretion and consistently with the legal standards
applicable to the specific choices available to it; and (3) whether the trial court
reached its decision by an exercise of reason. Id. at 697,819 P.2d at 115.
The moving party has the burden of establishing grounds for the disqualification.
!d. The goal of the court should be to shape a remedy which will assure fairness
to the parties and the integrity of the judicial process. Id. Whenever possible,
courts should endeavor to reach a solution that is least burdensome to the client.
Id. Where the motion to disqualify comes not from a client or former client of
the attorney, but from an opposing party, the motion should be reviewed with
caution. !d. The court must also consider that a motion to disqualify opposing
counsel should be filed at the onset of the litigation, or "with promptness and
reasonable diligence" once the facts upon which the motion is based have
become known. Id. at 698, 819 P .2d at 116. A failure to act promptly may
warrant denial of the motion. Id.

Crown v. Hawkins Co., LTD, 128 Idaho 114, 122,910 P.2d 786 (Ct.App.1996).

ANALYSIS
In the instant matter, Plaintiff contends the Defendants should be asserting claims against
each other and, not only are counsel for the Defendants not asserting those claims, they are in
fact working together to commit unlawful acts in order to deprive the Plaintiff of assets
belonging to him, by means of a joint defense agreement. Plaintiff further asserts the attorneys
and law firms representing John Taylor, the AlA corporations, and CropUSA are representing
their respective clients in violation of professional ethics rules which prohibit representation of
clients with conflicting interests.
Plaintiffs motion quickly became a matter of dueling experts as each party to the motion
filed numerous and extensive expert affidavits in support of their respective positions. The
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burden of establishing grounds for disqualification rests with Plaintiff as the moving party.
Where the motion comes from an opposing party, as it does here, the Court must review the
motion and accompanying filings with caution and with an eye toward fairness to the parties and
to the integrity of the judicial process.
After review of the in camera documents, the Court is persuaded by, and in agreement
with, the expressed opinions of the Defendants' experts. The attorneys and their law firms
recognized the potential conflicts of interest and the possibility of claims between Defendants.

In compliance with the Idaho Rules of Professional Conduct, the respective attorneys and law
firms first fully informed their potential clients on the issues of conflicts and future claims,
obtained written waivers from their clients and required their clients to execute agreements that
preserve any and all claims that now exist or may arise as a result of this litigation. There is no
absolute prohibition in Idaho's ethical rules on the representation of client's with potential
conflicts of interest. Rather, the rules require an attorney to take certain steps before entering
into such a relationship. In the instant matter, the Court is firmly persuaded that the law firms of
Clements Brown and McNichols, Hawley Troxell Ennis and Hawley, and Quarles and Brady,
along with the individual attorneys, have met their ethical obligations to their respective clients
and to each ofthe other parties in the matter.
Finally, the Court notes that Plaintiffs motion to disqualify counsel came only after the
attorneys have been acting as counsel for their respective clients for well over a year, during
which multiple motions have been filed, numerous hearings have been held, and extensive
discovery has been completed. To disqualify the attorneys and law firms at this juncture would
not only serve an injustice to the Defendant clients of the attorneys, but would serve an injustice
to the Plaintiff. The principles of fairness and justice require the instant matter to move forward
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to a timely adjudication of the issues and to do so with those who are now well versed in the
issues and underlying matters.
The Court, recognizing the issue of disqualification as falling within the discretionary
decision making of the Court and acting within the boundaries of that discretion and consistent
with the applicable legal standards, finds Plaintiff has failed to establish sufficient grounds to
disqualify the law firms and individual attorneys from representing their respective clients in the
above-entitled matter. The Court finds no violation of the ethical rules, the attorneys and law
firms having acted within those rules by fully informing their clients regarding possible conflicts
of interest, having obtained written waivers of those conflicts and having preserved any and all
claims that may exist between the various Defendants.

ORDER
Plaintiffs Motion to Disqualify the attorneys and law firms of Hawley Troxell Ennis &
Hawley, LLP, Clements Brown & McNichols, P.A., and Quarles & Brady, LLP is hereby
DENIED.

Dated this
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day of December 2008.
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CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing ORDER was:

__1_ hand delivered via court basket, or

WJ

_ _ mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this
December, 2008, to:
Roderick C. Bond
Smith and Cannon
508 Eighth St
Lewiston, ID 83501

David R. Risley
Randall, Blake & Cox
PO Box 446
Lewiston, ID 83501

Michael S. Bissell
7 S Howard St
Spokane, WA 99201

James Gatziolis
Charles E. Harper
Quarles and Brady LLP
500 W Madison St., Ste 3700
Chicago IL 60661-2511

Michael E. McNichols
Clements, Brown & McNichols
PO Box 1510
Lewiston, ID 83501
David A. Gittins
PO Box 191
Clarkston, W A 99403

Charles Brown
PO Box 1225
Lewiston, ID 83501

Gary D. Babbitt
D John Ashby
Hawley, Troxell Ennis & Hawley LLP
PO Box 1617
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISBA #2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, WA 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed 1. Taylor

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Plaintiff,
v.

AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TAYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
JAMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

Case No.: CV-07-00208
CERTIFICATE OF READINESS FOR
TRIAL AND REQUEST FOR TRIAL
SETTING

Defendants.
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Plaintiff Reed J. Taylor submits the following information through his counsel and
requests an immediate trial setting and revision to the Court's previous pre-trial order.
1.

Reed Taylor requests a scheduling conference to establish a trial setting in the

above-entitled action.
2.

The type of action is breach of contract and various claims against individual

defendants pertaining to corporate malfeasance.
3.

The Defendants have timely requested a jury trial.

4.

The names and addresses of opposing counsel are listed in the attached Certificate

of Service (Charles A. Brown has filed a Motion to Intervene, but the Motion has not been fully
briefed or granted so his calendar should be considered to set trial subject to his pending motion).
5.

The estimated time needed for trial is 2 weeks.

6.

Plaintiffs counsel will work with their schedules to permit the soonest possible

trial setting (but not earlier than July, 2009).
7.

Michael S. Bissell of Campbell, Bissell & Kirby PLLC and Roderick C. Bond of

Smith, Cannon & Bond PLLC shall be plaintiff Reed 1. Taylor's trial counsel.
8.

The parties have not agreed to fewer than 12 jurors.

9.

Pretrial is requested.

10.

Plaintiff anticipates numerous depositions, an additional set(s) of discovery

requests to the defendants and numerous motions to compel as being necessary to complete
discovery. The defendants are the holders of virtually all documents in this action and have
failed to produce substantial documents or update discovery.

III

CERTIFICATE OF READINESS AND
REQUEST FOR TRIAL SETTING - 2
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The undersigned counsel certifies that this case is at issue to all parties and that this
request was served on opposing counsel as indicated in the attached Certificate of Service and
requests that this case be set for trial.
DATED: This 9 th day ofDecernber, 2008.
SMITH, CANNON & BOND PLLC
CAMPBELL, BISSELL & KIRBY PLLC

B y:-=-"=+:''£'-~~==f--¥:''':::::::''---=--=~-=-
Roderick C. Bond
Ned A. Cannon
Michael S. Bissell
Attorneys for Plaintiff Reed J. Taylor
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CERTIFICATE OF SERVICE
I, Roderick C. Bond, declare that, on the date indicated below, I served a true and correct
copy of Plaintiff Reed J. Taylor's Certificate of Readiness for Trial and Request for Trial Setting
on the following parties via the methode s) indicated below:

David A. Gittins
Law Office of David A. Gittins
P.O. Box 191
Clarkston, W A 99403
Attorney for Defendants JoLee Duclos and
Bryan Freeman

Via:
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(X) Email (pdf attachment)

Via:
Michael E. McNichols
Clements Brown & McNichols
321 13th Street
Lewiston,ID 83501
Attorney for R. John Taylor

( )
( )
( )
( )
(X)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)

Via:
David R. Risley
Randall, Blake & Cox
1106 Idaho St.
Lewiston, ID 83501
Attorney for Connie Taylor, James Beck and
Corrine Beck

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(X) Email (pdf attachment)

Via:
Gary D. Babbitt
D. John Ashby
Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, Idaho 83701-1617
Attorneys for AlA Services, AlA Insurance, and
Crop USA Insurance Agency

CERTIFICATE OF READINESS AND
REQUEST FOR TRIAL SETTING - 4

( )
( )
( )
( )
(X)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
Email (pdf attachment)

James 1. Gatziolis
Charles E. Harper
Quarles & Brady LLP
Citigroup Center, 500 West Madison Street
Suite 3700
Chicago,IL 60661-2511
Attorneys for Crop USA Insurance Agency
Charles A. Brown
Attorney at Law
324 Main Street
Lewiston,ID 83501
Attorneys for AlA Services 401 (k) Plan

Via:
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(X) Email (pdf attachment)

Via:
( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(X) Email (pdf attachment)

Signed this 9th day of December, 2008, at Lewiston, Idaho'

Roderick
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RODERICK C. BOND (Pro Hac Vice)
NED A. CANNON, ISBA No. 2331
SMITH, CANNON & BOND PLLC
508 Eighth Street
Lewiston, Idaho 83501
Telephone: (208) 743-9428
Fax: (208) 746-8421
MICHAEL S. BISSELL, ISB No. 5762
CAMPBELL, BISSELL & KIRBY PLLC
7 South Howard Street, Suite 416
Spokane, WA 99201
Tel: (509) 455-7100
Fax: (509) 455-7111
Attorneys for Plaintiff Reed J. Taylor

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
REED 1. TAYLOR, a single person,
Plaintiff,

Case No.: CV-07-00208

v.
AlA SERVICES CORPORATION, an Idaho
corporation; AlA INSURANCE, INC., an Idaho
corporation; R. JOHN TAYLOR and CONNIE
TAYLOR, individually and the community
property comprised thereof; BRYAN
FREEMAN, a single person; JOLEE DUCLOS,
a single person; CROP USA INSURANCE
AGENCY, INC., an Idaho Corporation; and
J AMES BECK and CORRINE BECK,
individually and the community property
comprised thereof;

PLAINTIFF REED TAYLOR'S
AMENDED MOTION TO
RECONSIDER/INCREASE THE
AMOUNT OF THE PRELIMINARY
INJUNCTION BOND POSTED BY
THE DEFENDANTS AlA SERVICES
AND/OR AlA INSURANCE

Defendants.
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Plaintiff Reed 1. Taylor ("Reed Taylor"), by amending his previously filed motion,
moves the Court to reconsider and/or increase the amount of the Preliminary Injunction Bond
(whether cash and/or bond) required to be posted by ALA Services and/or ALA Insurance:
I. LEGAL AUTHORITY AND ARGUMENT
1. The Amount of Security Required For The Preliminary Injunction Should Be
Increased To $7,598,404.

"No preliminary injunction shall Issue except upon the gIvmg of security by the
applicant, in such sum as the court deems proper, for the payment of such costs and damages
including reasonable attorney's fees to be fixed by the court ... "
added).

LR.C.P. 65(c) (emphasis

An increase in security is also requested pursuant to LR.C.P. 11(a)(2)(B).
The Court granted Reed Taylor's Motion for Partial Summary Judgment, which found

that ALA Services was in default of the $6M Note and the Amended Stock Pledge Agreement.
See Court File. ALA Services and ALA Insurance's assets have been and are continued to be used

inappropriately, to the detriment of Reed Taylor and his various security interests and rights to
operate and/or sell ALA Insurance. See Court File; Affidavit of Reed Taylor. The necessity to
increase the security and the amount of the security has no relation to any of the defenses or
delay tactics asserted by the defendants (i.e., asserting a defense is not sufficient grounds).
The defendants have shown no legitimate legal basis to enjoin Reed Taylor as required by
LR.C.P. 65 and are not entitled to enjoin him, particularly in light of the order granting Reed
Taylor's Motion for Partial Summary Judgment.

Meanwhile, the defendants have delayed this

action and continue to pay their attorneys' fees and costs with Reed Taylor's money and make
payments to themselves, while Reed Taylor is required to pay his own attorneys' fees and costs.
Thus, Reed Taylor respectfully requests that the Court increase the amount of security to
PLAINTIFF'S MOTION TO RECONSIDER/INCREASE
AMOUNT OF PRELIMINARY INJUNCTION BOND - 2
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$7,598,404 as the reasonable amount of security required to continue enJommg him.

Reed

Taylor's request for security in the amount of $7,598,404 is not an admission or a limitation in
any amount of liability to any party, but simply Reed Taylor's best estimate as to a reasonable
amount of security that he believes would reasonably protect him.
2. $7,598,404 Is A Reasonable Amount Of Security Required To Continue
Enjoining Reed Taylor.
Without waiving any rights, claims, remedies or damages against any party, Reed Taylor
believes that the security ordered by the Court should be set at $7,598,404, comprised of the
following elements:
Lewis/Clark Mortgage
PastlPresentlFuture Commissions and Receivables
Certificate of Deposit
Cash
Value of AlA Insurance's Association/Trust Contracts
Real Estate held by AlA Insurance
Vehicles held by AlA Insurance
Cash Deposited In U.S. Bank
Settlement Proceeds
Investment in AlA Services Preferred C Shares
Attorneys Fees and Costs

$1,200,000 1
$2,798,282 2
$65,23i
$54,912 4
$500,000 5
$91,651 6
$27,629 7
$200,000 8
$800,000 9
$1,510,693 10
$350,000 11

TOTAL

$7,598,404

See Affidavit of Reed Taylor, , 4.
See Affidavit of Reed Taylor, , 6.
3 See Affidavit of Reed Taylor, , 7.
4 Jd.
5 See Affidavit of Reed Taylor,' 10.
6 See Affidavit of Reed Taylor, , 7.
7 Jd.
8 See Affidavit of Reed Taylor, ,11.
9 See Affidavit of Reed Taylor, '9.
10 See Affidavit of Reed Taylor, , 7. As indicated in Reed Taylor's Affidavit, he believes this asset is worthless,
even though the defendants value the purported asset at $1,510,693 on AlA Insurance's financial statement. Thus,
the defendants have the burden of showing the value of the asset is too high if they want it excluded or limited from
the amount of security required to enjoin Reed Taylor. See Affidavit of Reed Taylor, ,7; Ex. A-B.
II See Affidavit of Reed Taylor,' 8.
I

2
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Thus, the Court should order AlA Services and/or AlA Insurance to immediately post
security in the amount of $7,598,404 as a requirement to continue enjoining Reed Taylor.
3. The Security Should Be Posted Within 10 Calendar Days Or The Court Should
Order The Preliminary Injunction Against Reed Taylor Be Immediately
Dissolved.
Reed Taylor requests that the Court order AlA Services and/or AlA Insurance to post the
required amount of security ordered by the Court within 10 days or the Court should order the
preliminary injunction against Reed Taylor be dissolved the next business day and Reed Taylor
should be allowed him to pursue his contractual rights. 12
DATED: This 16 th day of December, 2008.
SMITH, CANNON & BOND PLLC

BY::~~~=t~~~~~~~~~~~

Roderick C. Bon
Ned A. Cannon
Attorneys for Plaintiff Reed 1. Taylor

12 In addition, Reed Taylor's Motion to Dissolve Preliminary Injunction and Motion to Relinquish Collateral has
been briefed and is now pending.
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